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1.

Heard Sri Prasoon Kumar Anjor, learned counsel for the appellant, Dr.
Azhar Ikram, learned counsel for the respondent and perused the

record.

The appellant is challenging the order dated 08.07.2020, passed in
Complaint No.NCR145/09/2418/2019, whereby, the complaint of the

appellant for refund came to be dismissed being not maintainable.

Learned counsel for the appellant does not dispute that the amount
deposited by the appellant has been refunded. The appeal is confined to

the interest payable on the deposited amount at 18 percent.

The short question that arises for consideration is, whether appellant
allottee is entitled to interest on his deposit, and/or, whether complaint
of the appellant under the Real Estate (Regulation and Development)
Act, 2016 (for short the Act, 2016), was maintainable.



The appellant came to be allotted a unit bearing No.401 on 03.06.2011.
The appellant deposited Rs.22,67,750/- towards sale consideration. The
respondent promoter was initially known, in the name and style,
‘Shreya Developwell Private Limited’. The erstwhile company floated
a project, in the name and style, ‘Hindon Heights’, wherein, appellant
came to be allotted a 3-BHK flat, It appears that the financial health of
the company deteriorated, consequently, the company abandoned the
project. Thereafter, it appears that new Directors came to be inducted in
the company. The name of the company came to be changed to M/s.
Sangwan Heights Pvt. Ltd., vide certificate of incorporation issued by
the Registrar of Companies NCR Region, dated 27.01.2014. The
company floated a new project, ‘Sangwan Heights’ comprising of 2
BHK flats. The occupancy/completion certificate (OC/CC) of the
project ‘Sangwan Heights’ was received on 12.02.2021. Consequent
upon the failure and abandonment of the project, Hindon Heights, the
erstwhile developer vide communication dated 10.05.2012, addressed
to the appellant, informed that due to some technical and unavoidable
circumstances, it would not be possible for the promoter to allot a 3-
BHK flat in the project Hindon Heights. Accordingly, booking of the
unit came to be cancelled. As per the terms and conditions of booking
of the flat, the company/promoter had undertaken to refund the deposit
by giving the allottees three options:

(1) refund of deposit;



(i1) transfer the deposit by converting it into advance
registration for 2-BHK flat against the present market rate,
and

(i11) if the option is not exercised, it would be presumed that the
deposit shall be retained by the company for future
projects.

The newly incorporated company on change of name, launched a new
residential project in the name and style, ‘Sangwan Heights’. The
appellant was not allotted any unit in the project. The project
subsequently came to be registered as ongoing project with the U.P.
RERA. The appellant filed complaint dated 09.10.2019 before U.P.
RERA after lapse of three years seeking refund of the deposit along
with interest thereon. The complaint came to be disposed of on an
undertaking of the respondent promoter that the amount deposited,

would be refunded to the appellant.

Learned counsel for the appellant has placed reliance on the
revised/compounding layout map. It is noted therein that pursuant to an
application dated 23.09.2014, the map sanctioned on 18.10.2012 has
been treated to be amended, consequently, the Development Authority
has sanctioned the amended map. In this backdrop, learned counsel for
the appellant submits that since the subsequent project was an
amendment/modification of the earlier project, therefore, it is sought to
be urged that earlier project would be taken as ongoing project. Hence,

it is urged the complaint before the U.P. RERA was maintainable.



10.

We do not find merit in the submission of the learned counsel for the
appellant. It is not in dispute that the appellant applied in the project
‘Hindon Heights’, way back on 2011. Subsequently, the project came
to be abandoned by the developer in 2012, and the allotment of the unit
came to be cancelled. The appellant did not approach the developer for
refund. Accordingly, the developer retained the amount to be adjusted
against future project. The subsequent project came to be launched in
the name and style ‘Sangwan Heights’, in 2016 and was duly registered
with U.P. RERA as ongoing project in 2017. It is not in dispute that
despite the respondent promoter having retained the deposit did not
allot any unit in the abandoned/new project launched by them. In other
words, the appellant would not fall within the definition of ‘allottee’ in
the project of ‘Sangwan Heights’. Further, appellant also would not fall
within the scope and ambit of an ‘aggrieved person’ under Section 31
of the Act, 2016, as he has not been allotted any unit (2 BHK) in the
subsequent launched project. At the most, the appellant is entitled to
damages/interest on his deposit before the appropriate forum, if

permissible in law.

We are of the considered opinion that complaint of the appellant was
not maintainable under the Act, 2016. The question is accordingly

answered.

Having regard to the facts and circumstances of the case, the appeal

being devoid of merit 1s dismissed. The dismissal of the appeal shall



not preclude the appellant from availing remedy for damages/interest

before the appropriate forum, if permissible, in accordance with law.
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