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1. Heard Sri Yash Tandon, learned counsel for the appellant and Sri Amit Yadav, learned 

counsel for the respondent.  

2. The appellant promoter by the instant appeal is raising challenge to the impugned order 

dated 25.11.2021, passed by learned Adjudicating Officer (AO), Gautam Budha 

Nagar, in complaint No. ADJ/NCR144/12/66713/2020 (Savita Mittal Vs. Velencia 

Homes (Hawelia Group) whereby, a direction came to be issued to refund the interest 

charged by the appellant at Rs. 1,30,000/- on delayed payment of installment, by way 

of compensation.  

3. Learned counsel for the appellant, at the outset submits that complaint of the 

respondent allottee for refund was not maintainable before AO.  Accordingly, AO 

lacks inherent jurisdiction on the subject matter. It is further submitted that as per terms 

of Agreement, and under Sections 19(7) of Real Estate (Regulation & Development) 

Act, 2016 (for short - Act 2016), the appellant promoter is entitled to charge interest 

on the delay/default in payment of installment by the respondent allottee. It is, 

therefore, submitted that refund towards interest charged on delayed payment of 

installment is unjustified and against the provisions of Act 2016.   

4. The sole question that arises for consideration is:- 

(i) Whether the AO would have jurisdiction over the subject matter directing 

refund of interest charged by the appellant promoter for default. 

(ii) Whether the appellant was justified in charging interest from the respondent 

allottee for the delayed payment of installment.  

5. The facts inter-se parties are not in dispute. 
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6. The respondent allottee came to be allotted Flat bearing No. C-302 in ‘Hawelia 

Valencia Homes’ at Plot No. GH-07B, Sector 1, Greater Noida West, Gautam Budha 

Nagar  (Uttar Pradesh) (unit), for sale consideration at Rs. 65,80,000/-. The mode of 

payment was down payment plan i.e. 10% at the time of booking and remaining 90% 

at the time of offer of possession.   The respondent had deposited Rs. 2,00,000/- on 

01.02.2020. Before that, the appellant promoter had received Occupancy 

Certificate/Completion Certificate (OC/CC) from the Greater Noida Industrial 

Development Authority (GNIDA) on 25.09.2019. Offer of possession for fit out came 

to be issued on 07.02.2020 along with demand notice to the respondent to deposit 

balance amount at Rs. 64,63,054/-.  The respondent allottee paid an amount at              

Rs. 4,52,750/- and thereafter an amount at Rs. 47,250/- on 25.02.2020.  It is, thereafter, 

Builder Buyer Agreement (Agreement) came to be executed on 12.03.2020.  On 

13.03.2020, respondent paid an amount at Rs, 10,00,000/- to the appellant and 

thereafter on 24.07.2020 Rs. 49,13,170/- came to be paid and remaining balance 

amount at Rs. 49,885/- came to be paid on 27.08.2020, thereby, satisfying the sale 

consideration. The appellant, thereafter, executed the lease/sale deed of the unit and 

possession of the unit came to be handed over on 14.09.2020.  

7. It is not being disputed by the learned counsel for the respondent that as per the 

computation towards interest on the delayed payment/deposit of the installment, an 

amount at Rs. 2,45,945/- at the rate of 12% interest, inclusive of GST,  came to be 

charged from the respondent allottee. The respondent responded to the appellant 

promoter requesting to reduce the quantum of interest charged on the delayed payment 

of installments.  Accordingly, appellant promoter reduced the rate of interest, inclusive 

of GST, and charged an amount at Rs. 1,30,000/-  i.e. approximately at 5.1% interest 

rate.  In view, thereof, the rate of interest, charged by the appellant from the respondent 

for delayed payment is less than the prescribed rate at MCRL+1%. 

8. On specific query, learned counsel for the respondent does not dispute that the 

respondent had defaulted in depositing the amount towards installment as per the terms 

of the Agreement. He, however, submits that after depositing 10% of the amount, in 

terms of Section 13 of Act 2016, appellant promoter should have executed the 

registered Agreement, thereafter, charged the balance amount and delayed interest. It 

is submitted that the offer of possession was made earlier on 07.02.2020 before 

execution of the Agreement. 

9. Be that as it may, submission does not help the respondent, as, admittedly the rate of 

interest charged by the appellant promoter is far below the prescribed rate @ 

MCRL+1%.  In view, thereof, submission of the learned counsel for the respondent 

lacks merit, more so, the admitted position is that there was default in depositing 

installments as per the Agreement. In any case, it is not being disputed by the learned 

counsel for the respondent that the complaint before the AO under Section 71 of Act 
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2016 for refund of any excess amount towards demand/interest was not maintainable 

in view the decision rendered in M/s Newtech Promoters and Developers Pvt. 

Ltd. Vs.  State of UP & Ors, reported in 2021 SCC Online SC 1044 & [2021 

(11) ADJ 280], wherein, it has been held that AO lacks inherent jurisdiction on 

the subject matter. Accordingly, impugned judgement/order dated 25.11.2021, 

passed by learned Adjudicating Authority, Gautam Budha Nagar, in complaint 

No. ADJ/NCR144/12/66713/2020 (Savita Mittal Vs. Velencia Homes 

(Hawelia Group) is a nullity in the eye of law for want of jurisdiction. Question 

Nos. (i) and (ii) are accordingly, answered.  

10. Having due regard to the facts and circumstances of the case and for the reasons 

assigned herein above, appeal is allowed. The impugned order dated 25.11.2021 

is set aside and quashed. 

11. We also accept the request of the learned counsel for the applicant for release of 

the amount deposited by the applicant promoter in compliance of Section 43 (5) 

of the Act 2016.   

12. The promoter applicant will present an application before the Registrar of this 

Tribunal indicating the proof of deposit and giving the details of bank account 

including IFSC Code in which he/she wants the amount to be transferred through 

RTGS.  

13. The Registrar after verifying the amount from the Account Department/Bank 

will release the same in the bank account of the applicant, indicated by the 

applicant in the application and if the amount deposited by applicant promoter 

towards compliance of Section 43 (5) of the Act 2016, has been converted into 

fixed deposit, in view of an administrative decision taken in the month of June 

2023, we direct the Registrar to take steps for encashment of the said fixed 

deposit and release the same through RTGS in bank account of the applicant 

expeditiously along with interest accrued on the said fixed deposit.  

14. It will be the liability of the beneficiary to pay the income tax on the interest 

accrued on the deposited amount, if any. 

  

 

Dated: 30.04.2025      (Devindar Singh Chaudhry)    (Sanjai Khare)   (Suneet Kumar) 
M. Singh/-     


