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Heard Sri Rohit Jaiswal, learned counsel for the appellant and learned counsel

for the respondent along with respondent allottee in person.

The appellant promoter by the present appeal is raising challenge to the
judgement/order dated 09.09.2024, passed by U.P. Real Estate Regulatory
Authority, Gautam Budha Nagar in complaint No. NCR144/01/104855/2023
(Arvind Mehta Vs. M/s Patel Advance J.V.), whereby, a direction came to be
issued to the appellant to handover possession of the unit to the respondent

allottee on completion of the project.

The respondent came to be allotted a unit bearing No. D-4/802 in the project
‘Neotown Phase-1’ on 05.06.2010 and a Builder-Buyer Agreement (BBA) came
to be executed inter-se parties on 01.04.2011. As per terms and conditions of the
agreement, the project was to be completed within 30 months, plus minus, six
months grace period i.e. on or before April 2014. It appears that the project got
inordinately delayed and till date, the project is incomplete. The Occupancy
Certificate/Completion Certificate (OC/CC) of the project has not been received

by the promoter.

Learned counsel, appearing for the respondent allottee submits that the allottee
has made payments as per schedule, indicated in the agreement. It is further
submitted that more than 80 percent of the sale consideration of the unit has
already been deposited. The appellant promoter, vide communication dated
01.12.2022, however, cancelled the allotment of the unit and agreement alleging

default on part of the allottee. The respondent allottee disputes the contention



and stand of the appellant promoter. Aggrieved, allottee filed a complaint,
seeking possession of the unit on the ground specifically stating that the unit was

illegally cancelled by the promoter.

U.P. Real Estate Regulatory Authority (Regulatory Authority), on pleadings and
submissions of the respective parties, framed a single question, as to whether
allottee is entitled to possession and delay interest and at which rate. In this
backdrop, learned counsel for the appellant promoter submits that Regulatory
Authority committed an error in not deciding the primary issue inter-se parties
1.e. with regard to legality and validity of the cancellation of the unit/agreement.
The relief sought by the respondent was a consequential relief which could not

have been granted without deciding the primary issue on merit.

In rebuttal, learned counsel for the respondent submits that while deciding the
issue of possession of the unit, learned Regulatory Authority has returned a
finding that the allottee had paid 80 percent of the amount and there was no
default on part of the allottee, whereas, appellant promoter had not subscribed
to the schedule in completing the project and handing over the possession of the
unit, accordingly, cancellation of the agreement was not justified. It is, therefore,
submitted that learned Regulatory Authority, after returning a finding with
regard to the validity of the cancellation of the unit has granted relief of

possession and delay interest.
On rival submissions the following questions arise for consideration:

(1)  Whether Regulatory Authority committed an error in not framing and
deciding the primary issue with regard to validity and legality of the
cancellation order, terminating the unit in terms of Section 11 (5) of Real

Estate (Regulation & Development) Act, 2016 (Act 2016).

(11)  Whether Regulatory Authority decided and returned a finding with regard
to the validity of the cancellation order that would justify the order of
handing over possession of the unit to the allottee, though, without setting

aside the cancellation order.

The above noted questions are being decided together as they are inter-

dependent and based on common facts.



8.1 It is not in dispute that the respondent allottee had sought possession of
the unit without challenging the cancellation order, though, in the
complaint he had categorically stated that the unit came to be illegally
cancelled. In other words, the question that arises for consideration is that
instead of challenging the cancellation order in terms of Section 11 (5) of
Act 2016, and/or, the Regulatory Authority without framing the primary
issue and without adjudicating upon the validity of the cancellation order
could not have granted relief of possession of the unit being a
consequential relief. The possession of the unit was dependent upon the
finding to be returned on the validity of the cancellation order of the unit.
The appellant has justified the cancellation order stating that it was due to
default of the allottee, further, the cancellation order was preceded by a
demand notice which was not honoured by the allottee. On the contrary,
the allottee disputes the contention and submits that he was not in default
and there was no occasion for the cancellation of the unit as the allottee
was interested in taking possession of the unit and had timely deposited
more than 80 percent of the sale consideration. The respondent allottee
was justified in not paying the balance amount of the sale consideration
as the project was delayed and till date OC/CC has not been received by
the appellant promoter. It is urged that the appellant being in default could

not have cancelled the unit.

8.2 The rival contentions pleaded/argued before us, in the appellate
jurisdiction, has not been considered/discussed by the learned Regulatory
Authority  while  passing  the  impugned  order.  Mere
observations/inferences drawn with regard to the illegality of the
cancellation order without adverting to the facts leading to cancellation,
while deciding the issue of possession and delay interest, in our opinion,
would not be a decision rendered on merit with regard to the validity and
legality of the cancellation of the agreement/unit in terms of Section 11

(5) of Act 2016.

We have carefully gone through the impugned order with the assistance of the
learned counsels for the contesting parties. The learned Regulatory Authority
has framed a single issue with regard to possession and rate of interest. It is not

in dispute that the allotment of the unit came to be cancelled by the appellant



before filing of the complaint. The respondent has taken a ground alleging that

the cancellation of the unit by the promoter is illegal. The appellant put in

appearance and contested the complainant. The primary issue, inter-se, parties

was whether the cancellation of the unit was valid and justified. The relief of

possession was a consequential relief dependent on the outcome and finding on

the primary issue i.e. validity of cancellation of the unit.

9.1

9.2

9.3

The rigors of Code of Civil Procedure (CPC) is not applicable to
proceedings before the Regulatory Authority. The complaint is to be
decided on principles of natural justice. The principle, inter-alia,
mandates that the contesting parties are aware of the point in issue and
have been given an opportunity of supporting their contentions on facts

and evidence.

In the facts of the present case, the respondent allottee in his complaint set
up a case that the termination of the unit/agreement was illegal, hence,
claimed relief of possession of the unit but not challenging the
cancellation order of the unit. The appellant promoter contested the claim
and justified the cancellation of the unit. In the present appeal, the
appellant has filed documents leading to the cancellation of the unit. The
learned Regulatory Authority has made mere observation in the impugned
order pertaining to the legality of the cancellation order and drawn an
inference that the cancellation of the unit was invalid. The observation or
the so called finding is not based upon marshalling of facts of the rival
parties and lacks discussion and application of mind based on the evidence
of the parties. The onus to justify the cancellation order was upon the
appellant promoter but learned Regulatory Authority without adverting to
facts/evidence and applying its mind thereon has merely drawn a
sweeping conclusion that the cancellation was invalid. On specific query
the learned counsel for the respondent is unable to show from the
impugned order the discussions on the validity of the cancellation of the
unit. The finding that the cancellation is invalid and bad is not based on
evidence/discussion of facts. The impugned order is based on conjecture

and surmises rendering it unsustainable.

We are constrained in deciding an issue at the appellate stage, as is being

urged by the respondent. It would be against judicial propriety to decide



an issue bypassing the first forum, for the reason that the aggrieved party
would be deprived of his/her right to appeal. In the above noted facts and
circumstances, it would be in the interest of justice that the matter be
remanded to the Regulatory Authority to decide the complaint afresh after
framing an issue with regard to the legality and validity of the cancellation
order/communication dated 01.12.2022. The consequential relief of

possession of the unit would be dependent thereon.
9.4  Question No. (i) and (ii) are accordingly decided.

10. Having due regard to the facts and circumstances of the case and the reasons

assigned hereinabove, the appeal is disposed of by passing the following orders:
(1)  Impugned order dated 09.09.2024 is set aside and quashed.

(1)  U.P. Real Estate Regulatory Authority is directed to decide the complaint
No. NCR144/01/104855/2023 (Arvind Mehta Vs. M/s Patel Advance
J.V.) afresh after framing the issue, pertaining to the legality and validity
of the cancellation order in terms of Section 11 (5) of Act 2016.

(111) Itis expected that the complaint shall be decided expeditiously, preferably
within eight weeks from the date the complaint is listed before U.P. Real
Estate Regulatory Authority provided there is no other impediment.

(iv) The respective parties shall appear before U.P. Real Estate Regulatory

Authority on the date fixed and co-operate with the proceedings.

(v)  The interim relief granted to the respondent allottee during pendency of
the appeal, restraining the appellant promoter from creating any third
party right or encumbering the unit, shall continue during the pendency of

complaint and shall abide by the outcome of the complaint.

(vi) No order as to costs.

Dated: 02.07.2025 (Devindar Singh Chaudhry) (Rameshwar Singh) (Suneet Kumar)
M. Sg/-



