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         RESERVED JUDGMENT 

         BENCH-1 

THE UTTAR PRADESH  REAL ESTATE APPELLATE TRIBUNAL, 
AT 

LUCKNOW.  

 

APPEAL NO. 460/2021 

 

1. Nishi Srivastava, 

2. Rajesh Ranjan Srivastava                     ………………Appellants. 

      Versus 

M/s Angels Infra Heights Pvt. Ltd.         ……………Respondent. 

     ------------- 

 

Hon’ble Mr. Justice (Dr.) D. K. Arora, Chairman. 
Hon’ble Mr. Kamal Kant Jain, Technical Member. 

1.   The present appeal has been preferred by Mrs. Nishi Srivastava and Sri 

Rajesh Ranjan Srivastava (hereinafter referred to as the ‘appellants’) under 

Section 44(1) of the Real Estate (Regulation and Development) Act 2016 

(hereinafter referred to as ‘the Act 2016’) against the order dated 15.02.2021 

passed by the U.P. Real Estate Regulatory Authority, Regional Office, 

Gautam Budh Nagar (hereinafter referred to as the ‘Regulatory Authority’) 

in Complaint No. NCR144/06/0789/2019 whereby the application of the 

complainant under Section 63 of the Act 2016 for initiation action against 

the respondent, has been dismissed.  

2.  The facts of the case, in brief, as culled out from the memo of appeal, are 

that on 13.11.2012 the appellants booked a flat, admeasuring 1275 sq. ft. in 

Tower A-2 of the Group Housing Scheme of the respondent known as ‘Casa 

Woodstock’ Gaur City-2, situate at Plot No. 3E, Sector 16-C, Greater Noida 

West (U.P.), by paying initial amount of Rs.3,00,000/- vide cheque no. 

806232.  For two years, after taking initial amount, the respondent never 

contacted the appellants inspite of several attempts made by the appellants.   

2.1  On 23.07.2014 the appellants issued another cheque of Rs.3,40,000/- drawn 

on State Bank of India.  On 24.07.2014; the builder buyer agreement was 

executed between the appellant and the respondent.  The appellants were 
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allotted apartment no. 205, at 2nd Floor of Block-A.  The cost of the 

apartment was Rs.42,20,247/- including service tax of Rs.1,26,497/-.  The 

construction of the apartment was to be completed by 31st July, 2016 and 

possession of completed apartment was to be handed over to the appellants 

within 20 months from the date of booking.  

2.2  On 02.08.2014 a tripartite agreement was executed among the appellants, 

respondent and Axis Bank whereby the remaining amount was to be paid 

through a loan of Rs.35,80,244/-. 

2.3  After taking initial payments the respondent did not intimate the details of 

the construction of the project inspite of repeated requests of the appellants. 

2.4  In the year 2016 when it was confirmed to the appellants that the respondent 

is far behind the deadline of completion of the project, the appellants 

stopped the remaining payment from the Bank as it was construction linked 

plan. 

2.5  Till June 2016 total amount of Rs.30,56,568/- had already been disbursed 

and the amount of Rs.5,23,678/- remained to be paid by the appellants to the 

respondent.  Since it was construction linked plan, the appellants decided to 

pay the rest amount at the time of getting possession after completion of the 

project.  

2.6  Even in the year 2019 the respondent was not in a position to provide 

possession of the apartment and the construction of the project was delayed 

by about three years.  Being aggrieved the appellants filed a complaint No. 

NCR144/06/0789/2019  before the Regulatory Authority on 19.06.2019 

seeking refund of entire deposited amount along with interest. 

2.7  The respondent appeared before the Regulatory Authority and submitted that 

it has cancelled the registration of the appellants and refunded 

Rs.26,26,429/- to Axis Bank. 

2.8  The Regulatory Authority in its order dated 12.12.2019 observed that the 

project of the respondent was delayed and directed the respondent to restore 

Unit No. A-205 and handover possession thereof to the appellants along 

with delay interest at the rate of MCLR+1% from the date of possession as 

per agreement till the date of receipt of Occupation Certificate or offer of 

possession, whichever is later.  It was further directed that if the respondent 
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failed to provide possession then it will be liable to refund the amount 

deposited by the  appellants from their own sources, along with interest at 

the rate of MCLR+1%. 

2.9  According to the appellants, as per order dated 12.12.2019 passed by the 

Regulatory Authority the total interest from the date of first payment till 31st 

March 2021 stands at Rs.21,45,960/-. 

2.10  On 15.06.2020 the Regulatory Authority issued a notice to the respondent 

for initiating action under Section 63 of the Act 2016 as the respondent 

failed to comply with the direction issued vide order dated 12.12.2019. 

2.11  On 27.08.2020 the appellant filed an execution application before the 

Regulatory Authority praying to initiate punitive action against the 

respondent.   

2.12  On 04.11.2020 the respondent served a demand letter to the appellants 

showing due amount of Rs.48,31,583/- which was arbitrary, illegal and 

against the builder buyer agreement.  The said demand was also against the 

directions issued by the Regulatory Authority vide order dated 12.12.2019. 

2.13  Vide impugned order dated 15.02.2021 the Regulatory Authority, while 

deciding the application of the appellants under Section 63 of the Act 2016, 

directed the appellants to take possession on the basis of demand raised by 

the respondent. 

2.14  Aggrieved against the said order of the Regulatory Authority dated 

15.02.2021 the appellants have preferred the present appeal.  

3.  The appellants have challenged the impugned order dated 15.02.2021 passed 

by the Regulatory Authority, on the following grounds:--  

(1)   The order dated 15.02.2021 passed by the Regulatory Authority is 

bad, arbitrary and illegal in the eyes of law. 

(2)  The order passed by the Regulatory Authority under Section 63 in 

pursuance of final order dated 12.12.2019 stands in violation of its 

direction passed in final order dated 12.12.2019.  

(3)  It is general principle of law that executing court which has 

jurisdiction cannot go beyond the decree.  It must take the decree as it 
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stands and execute it according to its terms.  It has no power to vary or 

modify its terms.  It has no power to question its legality or 

correctness as proceeding to enforce a judgment is collateral to the 

judgment.  

(4)  By denying the possession and not completing the project on time and 

delaying the project for more than three years, the respondent also 

violated Section 18 of the Act 2016. 

(5)  The respondent submitted no proof before the Regulatory Authority 

regarding cancellation of unit of the appellants and also did not give 

any credible evidence of returning the loan amount of Rs.26,26,429/- 

to the Bank after the alleged cancellation of unit.  Neither any prior 

intimation nor notice was served by the respondent regarding 

cancellation of project or returning of loan amount to the Bank.  

(6)  The Regulatory Authority while passing the order dated 12.12.2019 

issued direction for restoring the unit of the appellants and thus 

rejected the alleged cancellation as claimed by the respondent.  

(7)  As per direction issued under the order dated 12.12.2019 the 

respondent technically cannot claim appellants Rs.26,26,429/- of the 

loan amount already disbursed by the Bank as relation between 

appellant and respondent is that of seller and buyer which remained 

undisturbed with the passing of final order.  

(8)  As  per direction issued by the Regulatory Authority and the builder 

buyer agreement executed on 24.07.2014, the appellants are only 

liable to pay Rs.10,89,894/- including GST and interest but not 

Rsx.48,31,584/- as illegally claimed by the respondent in its demand 

letter dated 04.11.2020. 

(9)  As per the final order dated 12.12.2019 passed by the Regulatory 

Authority the respondent is liable for interest of Rs.21,45,960/- as on 

31.03.2021 if calculated at MCLR+1% rate of interest from the date 

of receiving first payment I .e. 13.11.2012. 

(10)  The respondent cannot claim the amount already disbursed to them 

from bank for the appellant and neither can charge any delay interest 

on that amount.  
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(11)  The demand letter dated 04.11.2020  which is served by respondent is 

illegal and stands in contravention to builder buyer agreement and 

also stands in contravention to final order dated 12.12.2019 passed by 

the Regulatory Authority. 

(12)  The Hon’ble Apex Court maintained in its various judgments that 

common allottee who invests money in real estate project cannot be 

made to wait indefinitely for possession.  If there is delay of three 

years in completion of project then it is a reasonable time to consider 

the project as delayed.  

(13)  By making a major alteration in the master plan and height of building 

without intimating the appellants the respondent also violated Section 

14 of the Act 2016. 

4.  The appellants have prayed for the following reliefs:-- 

(i)  For quashing the order dated 15.02.2021 in Complaint Case No. 

NCR144/06/0789/2019, Nishi Srivastava & Rajesh Srivastava, passed 

by the Uttar Pradesh Real Estate Regulatory Authority, Regional 

Office, Gautam Budh Nagar, Bench No. 2.  

(ii)  For providing possession of the flat as per final order dated 

12.12.2019 passed by Real Estate Regulatory Authority at Gautam 

Budh Nagar and Builder Buyer Agreement/Allotment executed 

between appellant and respondent on 24.07.2014.  

(iii)  For refund of Rs.31,01,318/- in condition if the builder is not able to 

provide possession of flat as per agreement dated 24.07.2014.  

5.  The respondent filed its objection to the grounds of appeal and submitted 

that the appellants have not come before the Tribunal with clean hands as the 

appellants are willful defaulter in making payment.  

5.1  For purchase of the flat from the respondent, the appellants had availed loan 

of Rs.30,56,568/- from Axis Bank, but after some time in the year 2016 they 

started committing default in making payment and also stopped the EMI 

against the bank loan which resulted into the Axis Bank’s forfeiture letter 

dated 28.12.2018.  The Bank also issued a letter dated 16.11.2018 for 

cancellation of appellants’ unit. 



6 
 

5.2  The respondent sent so many emails, reminders and letters for making the 

payment of outstanding loan amount of the bank but all efforts made by the 

respondent went in vain.  Ultimately, the respondent had to clear the dues of 

the Axis Bank by paying entire outstanding amount of the bank i.e. 

Rs.26,23,708/-.  On 10.01.2020 no dues certificate was issued by the Bank, 

meaning thereby the appellants are no more allottees of the respondent and 

are not entitled for claiming any relief and interest as they are themselves 

defaulter. 

5.3  In pursuance to order dated 12.12.2019 passed by the Regulatory Authority 

the respondent sent final demand asking for taking possession, but neither 

the appellants made any payment nor turned up to take possession which 

shows that the appellants have also failed to comply with the order of the 

Regulatory Authority.  

5.4  The respondent has already obtained Occupancy Certificate and is ready to 

give possession of the unit subject to deposit of entire payment plus interest 

upto date.  

5.5  The appellant no.1 had every knowledge about the progress of the said 

project as he was a Project Manager in the said project and was also an 

employee of the respondent. 

5.6  In the light of cogent and justifiable reasons enumerated above, it is 

expedient in the interest of justice that the appeal be dismissed with heavy 

costs.  

 6.  The appellants filed their reply to the objections of the respondent to the 

grounds of appeal denying the averments made by the respondent in the 

objection and reiterating the averments made by the appellants in the memo 

of appeal.  

6.1  The appellants further submitted that as per the agreement the construction 

was to be completed by 31.07.2016 and the possession of the apartment was 

to be handed over within 20 months from the date of booking.  Till June 

2016 the total amount of Rs.30,56,568/- was disbursed from the sanctioned 

amount of tripartite agreement.  From 11.07.2016 the appellants started 

paying regular installments to the bank on time without any delay.  
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6.2  The respondent is now liable to pay Rs.13,81,806/- to the appellants which is 

to be adjusted while making final payment.  The respondent has already 

provided possession to more than 150 buyers and is not ready to offer 

possession to the appellants.  

6.3  The appellants are ready to pay Rs.22,58,169/- (42,79,975 -  6,40,000 – 

13,81,806) at the time of offer of possession.  The amount of Rs.6,40,000/- 

was deposited by the appellants towards booking in the year 2014 and the 

amount of Rs.13,81,806/- was paid by the appellants to the Bank in 

installments.  This amount is subject to delay penalty/interest starting from 

January 2017 till the receipt of Occupancy Certificate by the respondent at 

the rate of MCLR+1%, as per order of the Regulatory Authority dated 

12.12.2019.  

6.4  In case the respondent fails to provide possession, the appellants are entitled 

to refund of Rs.20,21,806/- (Rs.6,40,000/- + Rs.13,81,806/-) along with 

interest at the rate of MCLR+1% since 2014 on Rs.6,40,000/- and since July 

2016 on Rs.13,81,806/- till the date of actual payment.  

7.  Heard Sri Rajesh Ranjan Srivastava, appellant no. 2, in person, and Sri 

Anurag Arora, learned counsel for the respondent.  

8.  On examination of the pleadings, records and submissions of respective 

parties, the admitted position is as under:-- 

8.1  On 13.11.2012 the appellants booked a flat, admeasuring 1275 sq. ft. in 

Tower A-2 of the Group Housing Scheme of the respondent known as ‘Casa 

Woodstock’ Gaur City-2, situate at Plot No. 3E, Sector 16-C, Greater Noida 

West (U.P.), by paying initial amount of Rs.3,00,000/- vide cheque no. 

806232.     

8.2  On 23.07.2014 the appellants issued another cheque of Rs.3,40,000/- drawn 

on State Bank of India.  On 24.07.2014; the builder buyer agreement was 

executed between the appellants and the respondent.  The appellants were 

allotted apartment no. 205, at 2nd Floor of Block-A.  The cost of the 

apartment was Rs.42,20,247/- including service tax of Rs.1,26,497/-.  The 

construction of the apartment was to be completed by 31st July, 2016 and 

possession of completed apartment was to be handed over to the appellants 

within 20 months from the date of booking.  
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8.3  On 02.08.2014 a tripartite agreement was executed among the appellants, 

respondent and Axis Bank whereby the remaining amount was to be paid 

through a loan of Rs.35,80,244/-. 

8.4  In the year 2016 when it was confirmed to the appellants that the respondent 

is far behind the deadline of completion of the project, the appellants 

stopped the remaining payment from the Bank as it was construction linked 

plan. 

8.5  Till June 2016 total amount of Rs.30,56,568/- had already been disbursed 

and the amount of Rs.5,23,678/- remained to be paid by the appellants to the 

respondent.  Since it was construction linked plan, the appellants decided to 

pay the rest amount at the time of getting possession after completion of the 

project.  

8.6  Even in the year 2019 the respondent was not in a position to provide 

possession of the apartment and the construction of the project was delayed 

by about three years.  Being aggrieved the appellants filed a complaint No. 

NCR144/06/0789/2019  before the Regulatory Authority on 19.06.2019 

seeking refund of entire deposited amount along with interest. 

8.7  The respondent appeared before the Regulatory Authority and submitted that 

it has cancelled the registration of the appellants and refunded 

Rs.26,26,429/- to Axis Bank. 

8.8  The Regulatory Authority in its order dated 12.12.2019 observed that the 

project of the respondent was delayed and directed the respondent to restore 

Unit No. A-205 and handover possession thereof to the appellants along 

with delay interest at the rate of MCLR+1% from the date of possession as 

per agreement till the date of receipt of Occupation Certificate or offer of 

possession, whichever is later.  It was further directed that if the respondent 

failed to provide possession then it will be liable to refund the amount 

deposited by the  appellants from their own sources, along with interest at 

the rate of MCLR+1%. 

8.9  According to the appellants, as per order dated 12.12.2019 passed by the 

Regulatory Authority the total interest from the date of first payment till 31st 

March 2021 stands at Rs.21,45,960/-. 
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8.10  The respondent did not comply with the order dated 12.12.2019, therefore, 

the appellants approached the Regulatory Authority, for initiation 

proceedings against the respondent under Section 63 of the Act 2016 and 

punish the respondent with fine.  

8.11  On 27.08.2020 the appellant filed an execution application before the 

Regulatory Authority praying to initiate punitive action against the 

respondent.   

8.12  On 04.11.2020 the respondent served a demand letter to the appellants 

showing due amount of Rs.48,31,583/- which was arbitrary, illegal and 

against the builder buyer agreement.  The said demand was also against the 

directions issued by the Regulatory Authority vide order dated 12.12.2019. 

8.13  During the execution proceedings the respondent on 15.02.2021 stated 

before the Regulatory Authority that the complainants/appellants have not 

paid their dues and the Bank loan has also been settled, therefore, the 

complainants/appellants be directed to clear their dues and take possession 

of the unit.   

8.14  The Regulatory Authority, after appreciating the submissions of the parties, 

opined that there is no justification for proceeding under Section 63 of the 

Act 2016 and vide impugned order dated 15.02.2021 the Regulatory 

Authority, while deciding the application of the appellants under Section 63 

of the Act 2016, directed the appellants to take possession on the basis of 

demand raised by the respondent.  The appellants have challenged the said 

order dated 15.02.2021 passed by the Regulatory Authority before this 

Tribunal by means of the instant appeal, praying for setting aside the 

impugned order dated 15.02.2021 and also a direction to the respondent for 

providing possession to the appellants.  

9.  In order to examine the grounds taken by the appellant and the averments 

made, we deem it proper to frame the following question based on the 

grounds pressed by learned counsel for the appellant. 

 “Whether there is any illegality or perversity in the impugned 

order dated 15.02.2021 passed by the Regulatory Authority 

directing the complainant/appellant, during the execution 

proceedings, to deposit the entire due amount and take the 
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possession of the unit as the respondent has settled the bank 

loan on cancellation of the unit?”  

10.  We have examined the submissions of learned counsel for the parties and 

gone through the record.  From the pleadings on record as well as specific 

averments of the respondent it is evident that the appellant had availed a loan 

of Rs. 35,80,244/- from Axis Bank and after some time in the year 2016 

started committing default and also stopped the EMIs against the bank loan 

which resulted into the Axis Bank’s forfeiture letter dated 28.12.2018  The 

Bank also issued a letter dated 16.11.2018 for cancellation of appellants’ 

unit.  The respondent sent various emails, reminders and letters to the 

appellants for making payment of outstanding loan amount of the bank, but 

all efforts made by the respondent went in vain.  Ultimately, the respondent 

had to clear the dues of the Axis Bank by paying entire outstanding amount 

of the bank i.e. Rs.26,23,708/- and no dues certificate was also issued by the 

Bank to the respondent on 10.01.2020. 

10.1  The Regulatory Authority on the complaint of the appellants, vide order 

dated 12.12.2019 directed the respondent to restore the unit no. 205 and 

ensure delivery of legal possession in ready to move condition to the 

appellants along with occupation certificate within 3 months from the date of 

upload of the order on the portal. 

10.2  The respondent in pursuance to the order dated 12.12.2019 passed by the 

Regulatory Authority, sent final demand asking for taking possession.  The 

respondent had also possessed the occupancy certificate and this fact was 

also well in the knowledge of appellant no. 1 who had been Project Manager 

of the said project in the capacity of an employee of the respondent. 

10.3  The appellants approached the Regulatory Authority by means of an 

application dated 27.08.2020 for initiating proceedings against the 

respondent and punish the respondent under the provisions of Section 63 of 

the Act 2016 in the interest of justice, equity and fairplay.  

10.4  During the hearing of the said application on 15.02.2021 the respondent 

informed the Regulatory Authority regarding not clearing the dues and the 

settlement of bank loan of the appellants.  The Regulatory Authority 

appreciating the said fact, vide order dated 15.02.2021, directed the 

complainants/appellants to clear the dues and take the possession of the unit 
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as the appellants are required to clear the dues, specially the bank loan taken 

by the appellants which has been cleared by the respondent after cancellation 

of the unit, and thereafter complete the formalities for possession. The issue 

is answered accordingly.   

11.  Further, the clearance of dues by the appellants will be subject to order dated 

12.12.2019 passed by the Regulatory Authority on the complaint of the 

appellants (Complaint No. NCR144/06/0789/2019) meaning thereby the 

interest for delay is required to be adjusted in pursuance of the same. 

12.  On due consideration we do not find any illegality or perversity in the order 

of the Regulatory Authority dated 15.12.2021 directing the appellants to 

clear the dues for seeking possession. According the appeal has no force and 

is hereby dismissed.  

14.  At this juncture, before parting, we would like to add that if there is any 

discrepancy in the demand raised by the respondent, then it is open for the 

appellants to approach the Regulatory Authority raising their grievance by 

filing fresh complaint in accordance with law.  

Dated:  29th September, 2022. 
Shakir     (K. K. Jain)      (D. K. Arora) 

 

 

 

 

 

 


