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M/s S.J.P. Hotels & Resorts Pvt. Ltd. ... Respondents.
(Complaint No. NCR144/10/0770/2019)
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Hon’ble Mr. Kamal Kant Jain, Technical Member.

This appeal has been preferred by Mrs. Narvada Agarwal (hereinafter
referred to as ‘the appellant’) under Section 44 of the Real Estate
(Regulation and Development) Act, 2016 (‘the Act’) against the order
dated 04.01.2021 passed by the Uttar Pradesh Real Estate Regulatory
Authority, Regional Office, Gautam Budh Nagar (hereinafter referred to
as the ‘Regulatory Authority’), in Complaint No. NCR144/10/0770/2019
whereby the respondent has been directed to ensure delivery of
possession of complainant’s unit or alternate equivalent unit by restoring
the same as per para 11 of the agreement and after taking the balance
amount of the unit and due stamp fee execute get the registry and give
possession within two months from the date of uploading of the order on
the portal, otherwise return the deposited amount with interest @
MCLR+1% after deducting 30% of the total value of the unit
(Rs.35,41,567/-) 1i.e. Rs.10,62,470/- from the deposited amount
(11,48,587/- minus 10,62,470/- = Rs.86,117/- within two months from
the date of uploading of the order on the portal. For the purpose of
calculation of interest, out of total deposited amount, the amount of

Rs.86,117/- shall be deemed to have been deposited first.
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The facts of the case, in brief, as culled out from the memo of appeal,
are that the appellant booked a commercial space/shop in the
respondent’s project known as ‘Migsun Wyunn Boulevard” situated at
Group Housing Plot No. GH-1B(1), Sector ETA-II, Greater Noida, vide
Application Form dated 23.05.2016 by paying a sum of Rs.1,00,000/-
through cheque no. 699173 dated 22.05.2016 as booking amount to the

respondent.

An allotment letter was executed between the parties on 04.10.2017
whereby the appellant was allotted Commercial Shop No. G-17 on
ground floor having super area approximately 36.232 sq. mtrs. covered
area approximately 21.40 sq. mtrs. including carpet area approximately

19.91 sq. mtrs.

Total sale consideration of the booked unit was Rs.35,41,567/-. The
appellant has paid a sum of Rs.11,48,587/- to the respondent.

The respondent raised a demand of Rs.7,48,587/- along with allotment
letter dated 04.10.2017 out of which Rs.1,08,429/- was charged as delay
interest on the date of execution of allotment letter. The appellant paid
the said amount of Rs.7,48,587 through cheque no0.487089 dated
04.10.2017 for Rs.1,00,000/- and cheque no. 487090 dated 12.10.2017
for Rs.6,48,587/-.

The appellant received an email from the respondent on 29.08.2018 with
regard to update on fit out, through which the respondent informed the
appellant to deposit additional cost for finishing works. No registered
agreement was executed by the respondent till then nor any quarterly

target report was submitted on the portal.

The appellant sent an email on 03.08.2019 to the respondent requesting
the respondent to execute a registered agreement to sell. The appellant
also mentioned in the said email that since the appellant has been
requesting the respondent to execute a registered agreement to sell,
which has deliberately been avoided by the respondent, therefore, the
respondent was requested either to execute the registered agreement to

sell or refund the total deposited amount i.e. Rs.11,48,587/-.
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The appellant, through her counsel, also sent a legal notice to the
respondent on 30.08.2019 to either execute a registered agreement to sell
or refund the total deposited amount, but the respondent has never given

any replication o n the same.

The Regulatory Authority and the Act came in the year 2016 and the
respondent got itself registered on 28.07.2017 vide Registration
No.UPRERAPRJ2769 in the category of new project and at this stage
the respondent did not inform the Regulatory Authority about the
booking amount taken by the respondent earlier to the post rera period.
The Act 2016 mandates the promoter to provide/disclose the information
of the project, which was not done by the respondent and hence the

respondent illegally obtained the Registration Certificate.

As per the registration details, the respondent has started the project in
the year 2016 and the end date of the project is 2022, whereas as per the
agreement letter the date of possession was December 2020. The
appellant has started making payment to the respondent against the
booked unit from May 2016 and considering the same, the date of
possession should be May 2019. The respondent got the project
registered under the head ‘residential purpose’ whereas the project
relates to ‘commercial purpose’. The respondent has not uploaded its
Quarterly Progress Report on the RERA portal, which is mandatory for

every promoter.

The appellant requested the respondent several times to execute the
registered agreement to sell or refund the total deposited amount, but the
respondent has paid no heed on the requests made by the appellant.
When the appellant visited the site of respondent’s project , she was
shocked to see that the work on construction site was at a very slow pace

and the project will take several years to complete.

Being aggrieved by the act of the respondent, the appellant filed
Complaint No. NCR144/10/0770/2019 before the Regulatory Authority
on 16.10.2019 praying for urgent possession of the unit with registered

agreement. The said complaint was decided by the Regulatory



Authority vide order dated 04.01.2021 with the directions as mentioned
in para 1 above. Aggrieved by the said order of the Regulatory
Authority the appellant has come up before this Tribunal by means of
the present appeal.

Though the appellant has taken various grounds to challenge the
impugned order dated 04.01.2021 passed by the Regulatory Authority,
but during the course of arguments on 24.08.2023 the learned counsel
for the appellant has pressed ground nos. 1,2,3,5,6,7,8, 14,15,17,18 and

26, which are as under:--

(1) Because the RERA Authority has passed the impugned order
dated 04.01.2021 without application of mind, without
appreciating the facts placed before the authority and without
going through record.

(2) Because while passing the impugned order dated 04.01.2021 the
Learned Authority has failed to consider the fact and evidence that

the Respondent has made a delay in the Project.

(3) Because the Regulatory Authority has failed to consider the fact
that the Appellant has deposited its first amount on 22.05.2016,
whereas the Respondent has executed the allotment letter on
04.10.2017 1.e. after 17 months, which is illegal and which clearly
shows the malafide intension of the Respondent. It is also
relatable to mention the allotment letter is not the registered

allotment letter.

(5) Because the Regulatory Authority has failed to consider the
provision of section 13 of the RERA Act, as per section 13 " a
promoter shall not accept a sum more than 10% of the cost of the
apartment, plot or building as the case may be, as an advance
payment or an application fee, from a person without first
entering into a written agreement for sale with such person and
register the said agreement for sale, under any law for the time

being in force."
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Because the Regulatory Authority has failed to consider the fact
that the modified start date of the project was after the RERA
came into force as well as the Allotment letter which was issued
to the Appellant was in the year 2017. Therefore the Respondent
should have entered into a registered agreement for sale with the
Appellant thus the Respondent has violated the provision of
section 13 of the Act.

Because the Regulatory Authority has failed to consider the
provisions of the RERA Act, as per section 18 read with section
2(za) of Act, in case the allottee wishes to withdraw from the
project then in that case the Allottee will have the right to get the
refund along with delay interest or in case the allottee wishes to
continue in the project then in that case the promoter is liable to

pay the delay interest till actual handing of the possession.

Because the Regulatory Authority without applying its mind has
passed the impugned order on the bases of para 9 of the allotment
letter according to which, if the Allottee fails to make the payment
for two regular installments then in that case the allotment is
consider to be terminated and 30% of the cost of the unit will be
forfeited and balance amount will be refunded without any
interest. Thus the clause was totally arbitrary and against the law

and contrary to Section 18 of the Act.

Because while passing the impugned order dated 04.01.2021 the
Regulatory Authority has failed to consider the fact that the
Respondent has failed in executing the registered agreement to
sale as per the provisions of section 13 of the Act, without the
fault of the Appellant the Respondent has terminated the booking
of the Appellant. It is further submitted that the Learned Authority
has failed to take the documents into consideration which clearly
avers that either execute the register agreement or refund the total

deposited amount.
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Because the Regulatory Authority has failed to rely on the
demand letter which was issued on 04.10.2017 which shows that
the Respondent has been charging the amount and delay interest
much prior from executing the allotment letter. Thus the
Respondent always has the malafide intension and fraudulent

mind for cheating the innocent Appellant.

Because the Regulatory Authority has failed to consider the
submissions submitted by the Appellant while passing the
impugned order dated 04.01.2021 where the Appellant has
mentioned in its complainant about the irregularities & incorrect

details/information uploaded by the Respondent.

Because the Regulatory Authority has failed to exercise its power
as per section 33 read with Rule 22 of the RERA Act 2016 &
UPRERA Rule, 2016 for conducting the investigation and set up
an inquiry against the Respondent for not submitting the QPR and
other details which are necessary to be filed before the RERA.

Because there was no such occasion even for the Regulatory
Authority to direct the Respondent to deduct the amount of 30%
out of the sale consideration paid by the Appellant as the Learned

Authority has itself ordered to handover the possession of the unit.

The appellant has prayed for the following reliefs:--

(1
2)

3)

To set aside the impugned order dated 04.01.2021.

To direct the respondent to handover the possession of the booked
unit as per the agreement after executing the registered agreement
to sell as per RERA guidelines and/or in alternative to handover

the possession of the alternate unit in the same project.

To direct the respondent to pay delay penalty to the appellant for

delay in handing over the possession of the shop.

The respondent filed its objections to the grounds of appeal wherein it

stated that:
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The present Appeal is wholly misconceived flawed and unsustainable in

the eyes of law and is liable to be dismissed.

Vide application dated 23-05.2016 the appellant had applied for Unit
No. G-16 in “Migsunn Wynn" under the Construction Linked plan. The
appellant had deposited Rs. 5,00,000/- as booking amount and thereafter
Allotment Letter date 04.10.2017 was executed between the appellant
and the respondent which is in form of Agreement. The appellant has

deposited only Rs.11,48,587/- out of consideration of Rs.35,41,567/-.

As per clause 9 of the Allotment Letter the appellant was bound to make
timely payment according to payment plant but the appellant has failed
to make timely payment. On default in timely payment, the respondent
had issued demand letter dated 25.09.2018 with remarks to clear the
dues to get the possession of her allotted unit, but the appellant did not

respond those letters.

On continuous default in timely payments and further due to non-
communication on demand letters, the respondent had informed the
appellant that due to default in timely payment her booking stood
cancelled on 10.11.2020. The booking of the appellant was cancelled
after several reminders and after providing sufficient opportunity to clear

the dues.

Section 19(6) of the Act 2016 provides that allottee is under obligation
to make payment as per terms and conditions of the agreement and
further Section 19(7) of the Act 2016 envisages levying of interest for
the period of delay in making payment to the builder. In the present
case, on one side the appellant has failed to fulfill her obligations of
payment and on the other side she is misusing the process of law in

order to arm twist the respondent for vested interest.

The appellant has breached the terms and conditions of the Buyer’s

Agreement and thus is not entitled for any interest or compensation.

At the time of booking of the unit in question the appellant was fully

aware that the possession was proposed to be offered within 6 months
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from the date of Completion Certificate and the Completion Certificate
will be issued after completion of the project, which was proposed to be
completed within 36 months with grace period of 6 months from the
date of execution of allotment letter dated 04.10.2017, therefore, the

stipulated time to offer possession was 03.04.2021.

Due to pandemic Covid-19 the construction and completion of the
project was affected, which is covered under the °‘force majeure

circumstances’ and beyond the control of the respondent.

On request of the appellant the respondent had agreed to execute
registered “Agreement to Sell” in favour of the appellant, but due to
default in payment the Agreement to Sell could not be executed between

the appellant and the respondent.

The project of the respondent is registered with RERA and all updates
and DPR/QPR are regularly updated on the portal. The fit-out amount is
based on excess construction cost of unit and it is required to be charged

by the respondent.

The appellant has paid only Rs.11,48,587/-, which is less than 50% of
consideration value of the unit i.e. Rs.35,41,567/-. The respondent
requested the appellant to make timely payment to execute registered
agreement to sell in her favour, but the appellant did not respond on
demand of the respondent, thus after issuing several demand notices, the
allotment of the appellant was cancelled for default in timely payment

by the appellant.

The possession timeline as per RERA is 2022, but without waiting till
stipulated time the appellant filed complaint before RERA to harass the
respondent by unnecessary litigation and with motive to extort money in

garb of the Act 2016.

For full compliance of the impugned order the appellant has to deposit
entire sale consideration of allotted unit, thereafter the respondent will
handover the possession of allotted unit or alternate unit in favor of the

appellant.
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The appellant filed reply to the objections of the respondent denying the
averments made by the respondent in the objections and reiterating the
averments made by the appellant in the memo of appeal. The appellant

further submitted that:

The respondent has not complied with the orders of the Regulatory
Authority even after several visits by the appellant to the respondent’s
office. The appellant sent various emails on 20.02.2020, 02.03.2020,
27.05.2021, 30.05.2021, 05.07.2021 and 16.12.2021 asking the
respondent to comply the order of the Regulatory Authority to execute
the registered sale deed/agreement to sell and her willingness to pay the
balance amount, but there has been no response from the side of the
respondent. Thus, the respondent is in gross breach of order of the

Regulatory Authority.

The respondent has never issued any fresh demand letter nor made any
offer for alternative unit. The respondent has also not executed the

registered agreement and caused the delay in making offer of possession.

Heard Sri Abhishek Khare, learned counsel for the appellant and learned

counsel for the respondent.

On the basis of pleadings, documents on record and the submissions of

the learned counsel for the parties the admitted facts are —

The appellant vide application dated 22" May 2016 approached the
respondent for allotment of commercial space no. G — 16 at LGF floor in
its project, MigsunWyunn Boulevard, by depositing an amount of
%1,00,000/- through cheque number 699173 dated 22" May 2016. An
allotment letter was executed between the parties on 4™ October 2017,
whereby a commercial space/shop in the proposed SHOP G-17 on the
ground floor having super area approx. 36.232 square. mtrs., covered
area approx. 21.40 square mtr. including carpet area approx. 19.91
square mtrs at group housing plot No. GH — 1B (1), Sector — ETA —II,
Greater Noida for a total consideration of X 35,41,567/- as per the

payment plan enclosed in annexure C along with terms and conditions
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with respect to schedule of payments/instalments, penalty for delayed

payment of instalments, cancellation, estimated date of position etc..

The respondent also issued a demand letter cum service invoice dated 4"
October 2017 raising a demand of X 7,48,587/- along with the allotment
letter, in which X 1,08, 429/- was charged as daily interest. Appellant
paid the said amount of I 7,48,587/- through cheque number 487089
dated 4™ October 2017 for 21,00,000/- and vide cheque number 487090
dated 12" October 2017 for 26,48,587/-. As per submission of the
appellant she paid a total sum of 11,48, 587/- to the respondent.

The respondent via email dated 29™ August 2018 informed the appellant
that the project was at the completion stage and further measures are to
be streamlined to obtain the completion certificate from the concerned
authorities and as the unit chosen by the appellant is a bare shell and the
same will be handed over to her under the terms and conditions of the
allotment letter, but apart from the basic fittings and furnishing
mentioned in the allotment letter, there are still certain more
requirements which are to be fulfilled in the unit, which as per
competent authority should be part of the unit being handed over to
obtain the completion certificate. It was further mentioned by the
respondent that the ultimate motive of the company is to provide the
timely possession of the project hence it is recommended at their end
that the essentials which are required to obtain completion certificate
shall be routed through them and the same shall be done at an additional
cost, as these furnishings are not the part of the allotment letter. The
respondent also enclosed the list of fittings and furnishings that are a
part of the units and sought consent from the appellant to go ahead with
the completion of the finishing through the promoter. It was further
stated that the respondent will roll out the letter for offer of possession
and with a timeline in the interest of appellant as well as respondent’s

best interest.

The appellant vide email dated 3™ August 2019 asked the respondent

executive a registered agreement to sell, which is being deliberately
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avoided by the respondent or refund the total deposited amount i.e.

311,48,587/-, followed by a legal notice dated 30™ August 2019.

The respondent on account of default in timely payment sent demand
letter dated 25" September 2018 and subsequently informed the

appellant regarding cancellation of her booking on 10™ November 2020.

In the objections the respondent has mentioned that on the request of
appellant the respondent had agreed to execute registered agreement to
sell, but due to default in payment the same could not be executed

between the appellant and the respondent.

The appellant being aggrieved by the acts of the respondent filed
complaint No.NCR 144/10/0770/2019 before the Regulatory Authority
on 16™ October 2019 praying for urgent possession of the unit with

registered agreement as per RERA guidelines.

The Regulatory Authority in order to examine the complaint of the

appellant framed the following issues —
(1). Whether the unit of the complainant has been cancelled?
(2). Whether the project in question is delayed?

(3). Whether the amount deposited by the complainant can be refunded?
And if yes then interest at what rate? If not then what relief will be

admissible to the complainant?

The Regulatory Authority while answering the issue number (1) against
the appellant observed that the unit of the appellant was cancelled due to
non-payment of the dues. While deciding the issue no. (2) the
Regulatory Authority held that the project of the respondent is not
delayed. The regulatory authority on issue no. (3) after examining the
provisions of clause 9 and 11 of the allotment letter observed that after
cancellation of the unit the remaining amount has not been refunded by
the respondent, hence the process of cancellation is not complete as the
deposited amount has been utilized by the respondent, therefore, it will
be appropriate to issue directions for refund of the deposited amount

after deduction of 30% of value of the unit along with interest, but



8.10

12

subsequently after examining the judgment of Hon’ble Supreme Court in
Civil Appeal No. 5785 of 2019 Ireo Grace Realtech Private Limited
Versus Abhishek Khanna and others, Writ Petition No. 2737 of 2017,
Neelkamal Realtors Suburban Private Limited and another Versus Union
of India, Civil Appeal Number 12238 of 2018, Pioneer Urban land and
infrastructure Ltd versus Govindan Raghvan, Writ Petition No.C- 3289
of 2020 Rudra Buildwell Construction Private Limited Versus Poonam
Sood and others and Writ Petition No. C- 9120 of 2020, Habitech
Infrastructure Ltd Versus State of U.P. and others, directed the
respondent to provide the unit of the appellant or any other equivalent
alternative unit after restoring the said unit as per the clause 11 of the
allotment letter and after receiving the balance amount along with
requisite stamp fee execute conveyance deed as well as possession
within 2 months from uploading of the order otherwise refund the total
deposited amount of after deducting 30% of the total value of the unit
(Rs.35,41,567/-) 1e. Rs. 10,62,470/- from the deposited amount
(11,48,587/- minus 10,62,470/- = Rs.86,117/-) within two months from
the date of uploading of the order on the portal and for the purpose of
calculation of interest, out of total deposited amount, the amount of

Rs.86,117/- shall be deemed to have been deposited first.

The appellant, feeling aggrieved against the order of the Regulatory
Authority dated 04.01.2021 filed the instant appeal raising various

grounds, seeking the following reliefs:--

(1)  In the interest of justice, this Hon’ble Tribunal may be pleased to
set aside the impugned order dated 04.01.2021.

(2)  In the interest of justice, this Hon’ble Tribunal may be pleased to
direct the respondent to handover the possession of the booked
unit as per the agreement after executing the registered agreement
to sell as per RERA guidelines and/or in alternative to handover
the possession of the alternate unit in the same project with same

terms and conditions as it is stipulated in the Agreement.
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(3) In the interest of justice, this Hon’ble Tribunal may be pleased to
direct the respondent to pay delay penalty to the appellant for
delay in handing over the possession of the shop, as per the

agreement.

(4)  Any other order or orders as may be deemed fit in the interest of

justice.

During the course of arguments a specific query was made from Sri
Abhishek Khare, learned counsel for the appellant, regarding
maintainability of the instant appeal as in the complaint before the
Regulatory Authority the appellant sought urgent possession of the unit
with registered agreement as per RERA guidelines, whereas in the
instant appeal, except for setting aside the impugned order dated
04.01.2021, the appellant is seeking relief of handing over of possession
of the unit or alternate unit in the same project as well as additional
prayer for delay penalty in handing over the possession of the shop has
been made. It was also asked from the learned counsel for the appellant
that the prayer before the Regulatory Authority was for seeking
possession and in the instant appeal the prayer is the same and as per
first part of the direction of the Regulatory Authority relief has already
been granted. In case of non-compliance the appellant is required to
approach the Regulatory Authority for execution of the order dated
04.01.2021 passed on the complaint of the appellant. Learned counsel
for the appellant fairly accepted that prayer no. (3) regarding delay
interest was not before the Regulatory Authority and the same has been
inadvertently added and may not be considered while examining the
issue in the instant appeal. Learned counsel for the appellant further
submitted that despite repeated requests, personally as well as through
email, no action has been taken by the respondent for compliance of the
order of the Regulatory Authority. As far as first part of the direction of
the Regulatory Authority is concerned, the appellant has no grievance,
but the appellant has grievance with regard to the second part of
direction no. 1, which provides that in case of non-compliance of the

first part, the respondent is at liberty to return the deposited amount after
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deducting 30% of the total value of the unit along with interest at the
rate of MCLR+1% within two months from the date of uploading of the

order.

It 1s also submitted by the learned counsel for the appellant that once the
Regulatory Authority, while examining issue no. (3) comes to the
conclusion that after cancellation of the allotment of the complainant, by
not refunding the deposited amount, even after deducting 30% as per
clause 9 of the allotment letter, the process of cancellation is incomplete
and, therefore, in the first part of the direction the Regulatory Authority
directed the respondent to restore the unit of the complainant or any
other equivalent alternate unit as per provisions of clause 11 of the
allotment letter and execute conveyance deed after taking due amount
along with necessary stamp fee and provide possession within two
months and, therefore, the second part of the direction was unwarranted

and the same deserves to be set aside.

Before we proceed to examine the issue in the instant appeal, we deem it
proper to extract the provisions of clauses 8, 9 and 11 of the allotment

letter, which are as under:--

8. That the schedule of payment/instalment has been duly explained
to the allottee(s) who shall be responsible for making payments
on time, any separate demand letter for the installment falling
due will not be required to be sent by the Company and that
cannot be claimed as a right or any duty /obligations towards the

Company.

9. That the installments of payment will run as opted for, in the
payment plan. The allottee(s) shall be bound to make timely
payments as per the payment schedule and in case of default,
interest will accrue upon the delayed payment and such accrued
interest over the delayed payment will be determined and payable
at the time of final payment. The allottee(s) desirous of knowing
the interest accrued upon the delayed payment can seek the
required information from the Company's corporate office or

from the consumer portal on Company's website. Timely payment
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is the main essence of the booking & allotment and in case of
delay, interest @ 15% per annum shall be charged for the
delayed period. In case two regular instalments remains unpaid,
the allotment shall be treated as cancelled and 30% amount of
the cost of the Commercial space/Shop shall be forfeited and
balance amount (if any) will be refunded without any interest.
The said refundable amount will be refunded only after
rebooking of the Commercial space/Shop and after receiving the
sum of refundable amount from the new buyer. As the
company/promoter utilized the deposited amount for the

development and construction of the project.

Note: Timely payment being the main essence of the allotment,
any delay in payment due to any reason whatsoever may it be
sanction of loan from Bank or any other reasons shall be the sole
responsibility of the allottee(s). It shall be always clear that if
availed loan for the Commercial space/Shop the dues of the
Banks/financial institutions shall be refunded directly in all the
cancellation/ refund cases. Any amount paid in terms of taxes to

the Government or Authority concerned shall not be refunded.

That the Company/promoter may vrestore the cancelled
Commercial space/shop in its sole discretion after receiving 10%
of the cost of the Commercial space/shop as restoration charges.
The said restoration charges shall be calculated on the

prevailing rates at the time of restoration.

On the basis of pleadings, documents on record and submissions of

learned counsel for the parties we deem it proper to frame the following

issue:--

Whether there is any illegality or perversity in the second
part of the impugned order dated 04.01.2021 of the
Regulatory Authority whereby the respondent was
directed to refund the deposited amount after deduction
of 30% of the value of the unit along with interest at the
rate of MCLR+1%, if the respondent failed to provide the
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unit of the allottee/appellant or equivalent alternate unit
after restoring the same as per clause 11 of the allotment
letter and execute conveyance deed within two months
after receipt of balance due and necessary stamp fee etc.,
after holding that the process of cancellation is not
complete on account of non-refund of the deposited

amount by the respondent?

The examination of the pleadings on record reveals that the appellant
approached the Regulatory Authority by filing a complaint on
16.10.2019 seeking relief of urgent possession of booked unit with
registered agreement as per RERA guidelines on the ground that more
than 10% amount taken without registered Agreement to Sell and
various other non-compliance of the Act 2016. The Regulatory
Authority after exchange of pleadings framed three issues as indicated in
para 8.8 above and while deciding issue no. (3) with respect to
entitlement of complainant for seeking refund of deposited amount, if
yes, at what rate of interest and if not then what relief is admissible to
the appellant, after examining the provisions of clauses 9 and 11 of the
allotment letter, opined that on account of non-refund of the remaining
amount after deduction of 30% of the value of the unit as per clause 9 of
the allotment letter, the process of cancellation is not complete and
thereafter, after examining the judgments of (1) Civil Appeal No. 5785 of
2019 Ireo Grace Realtech Private Limited Versus Abhishek Khanna and
others, (i1) Writ Petition No. 2737 of 2017, Neelkamal Realtors
Suburban Private Limited and another Versus Union of India, (ii1) Civil
Appeal Number 12238 of 2018, Pioneer Urban land and infrastructure
Ltd versus Govindan Raghvan, (iv) Writ Petition No. C- 3289 of 2020
Rudra Buildwell Construction Private Limited Versus Poonam Sood and
others and (v) Writ Petition No. C- 9120 of 2020, Habitech
Infrastructure Ltd Versus State of U.P. and others, while disposing of the
complaint, directed the respondent to restore the unit of the
complainant/appellant or any other equivalent alternate unit as per
provisions of clause 11 of the allotment letter and after receiving the

balance dues against the said unit as well as stamp fee etc. provide
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possession after execution of conveyance deed within two months,
otherwise in the condition of not doing so the respondent will return the
deposited amount after deducting 30% of the total value of the unit

along with interest at the rate of MCLR+1% within two months.

The Regulatory Authority held that the cancellation process was not
complete due to non-refund of the deposited amount after deduction as
per clause 9 of the allotment letter and there is a provision for restoration
of the cancelled unit after receiving 10% of the cost as restoration
charges, directed for restoration of the complainant’s unit taking into
consideration that the respondent has not stated in the objection that the
unit of the complainant has been allotted to any other person, and it
appears that as a precautionary measure the Regulatory Authority
directed for restoration of the complainant’s unit or any other equivalent
alternate unit as per provisions of clause 11 of the allotment letter and
thereafter to proceed for execution of conveyance deed and possession
after taking dues as well as necessary stamp fee. In our considered view
after passing the aforesaid direction there was no occasion for the
Regulatory Authority for directing the respondent to return the amount
after deducting 30% of the total value of the unit along with interest at
the rate of MCLR+1% and the said direction is unwarranted and

uncalled for. The issue is answered accordingly.

In view of the aforesaid analysis, we are of the considered view that
second part of direction no. 1 of the Regulatory Authority regarding
refund of the deposited amount by the respondent after deduction of
30% of the total cost of the unit along with interest at the rate of
MCLR+1% is not sustainable in view of the fact that the Regulatory
Authority on finding that the process of cancellation of the unit of the
complainant/appellant was not complete on account of non-refund of the
deposited amount after making deduction as per the provisions of clause
9 of the allotment letter, directed the respondent to restore the unit of the
complainant or any other equivalent unit in the same project as per

Clause 11 of the Allotment Letter and provide possession after taking
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dues as well as necessary stamp fee after execution of conveyance deed

within two months.

There is nothing on record, which indicates that the respondent either
has taken any steps for compliance of directions of the Regulatory
Authority dated 04.01.2021 by raising demand in pursuance to clause 11
of the allotment letter regarding restoration charges along with other
dues or challenged the order of the Regulatory Authority dated
04.01.2021, passed on the complaint of the appellant, hence in order to
give quietus to the controversy, it is desirable that the respondent be
directed to ensure compliance of the first part of the direction no.1 of the

Regulatory Authority dated 04.01.2021.

Accordingly the appeal is partly allowed with the following

directions:--

(1)  The second part of direction no. 1 of the impugned order dated
04.01.2021 1s set aside.

(2)  The respondent/promoter is directed to ensure compliance of first
part of direction no. 1 of the impugned order dated 04.01.2021
passed by the Regulatory Authority, within 45 days.

(3) In case of non-compliance of the order of the Regulatory
Authority read with our order, it is open for the appellant to

approach the Regulatory Authority for execution of the orders.

4) No order as to costs.

(K. K. Jain) (D. K. Arora)

Dated: September 15, 2023.
Shakir



