BENCH NO.1

THE UTTAR PRADESH REAL ESTATE APPELLATE TRIBUNAL

AT
LUCKNOW.
Appeal No.578 OF 2023
AnchalGupta ... Appellant.
Vs.
U.P.Awas Evam Vikas Parishad ............ Respondent.

Hon’ble Mr. Justice Suneet Kumar, Chairman.
Hon’ble Mr. Sanjai Khare, Judicial Member.
Hon’b le Mr.Rameshwar Singh, Administrative Member.

1. Heard Ms.Anchal Gupta, appellant in person and Sri Harit Mishra,
Advocate, holding brief of Sri Anurag Singh, learned counsel for

respondent.

2. The instant appeal has been instituted challenging the judgment and order
dated 02.06.2023, passed in Complaint No.LKO162/11/102314/2022, by
the Regulatory Authority, Lucknow, whereby the complaint of the
appellant/allottee for interest, of the delayed project, came to be rejected
on the ground that on taking possession of the Unit the appellant did not

protest.

3. The short question that arises for consideration is as to whether the
appellant allottee is entitled to interest for the delay in taking over

possession of the Unit without protest.

3. The facts, briefly stated, is that the appellant on 19.07.2017 booked a flat
(Unit) bearing number 8/A1-818, in the project of the respondent situated
in Gomti Enclave, Lucknow; allotment letter was issued on 16.06.2021.
The sale consideration of the Unit was at Rs.16,59,600/-. As per terms of

the allotment the project was to be completed within 3 years i.e. on or
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before July, 2020. It appears that the project got delayed and the
possession of the Unit came to be handed over to the appellant on
08.07.2022 i.e. after a delay of 2 years. It is also not being disputed that
while taking possession of the unit the appellant had not protested or
raised any objection with regard to payment of delay interest. In this
backdrop the moot point that arises is as to whether an allottee has to
protest for delay interest before or immediately after taking possession. It
is not being disputed that the appellant had continued in the delayed

project and was handed over possession of the Unit belatedly.

An allottee who has continued in a delayed project is entitled to interest
from the promoter till handing over possession of the Unit in terms of
proviso to Section 18 of Real Estate (Regulation and Development) Act,

2016 (for short Section 2016).

In view of the proviso to Section 18(1), it mandates that in the event an
allottee makes a choice to continue in a delayed project, the promoter
shall pay interest for every month delay till handing over possession. In
other words, the legislature has cast/imposed a mandatory obligation
upon the promoter to pay interest in the event the project is delayed
without the appellant demanding for the interest. In other words, it is a
right of an allottee to interest without having to making a demand from

the promoter.

We are required to examine as to whether proviso to Section 18 (1)
would apply to the appellant organisation i.e. payment of delay interest
till handing over of possession of the unit being a welfare/‘No profit” —

‘No loss’ organisation.

As per long title of Act 2016, the Act was enacted to establish RERA
for regulation and promotion of the real estate sector and, inter alia, to
protect the interest of consumers in the real estate sector. The Act
2016, came to be notified on 14.05.2016 and Section Nos 3 to 19 came
to be notified subsequently on 01.05.2017.

Section 3 of Act 2016, mandates registration of real estate project with
the RERA, before inviting persons to purchase in any manner a plot,

apartment or building, as the case may be, in the project. It further
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provided that a project that is ongoing on the date of commencement of
the Act 2016, promoter shall make an application to the Regulatory
Authority for the registration of its project within a period of three

months from the date of commencement of the Act.

It is not in dispute that the project floated by the appellant organisation
being an ongoing project had applied for registration which was duly
accorded in terms of Section 4 and Section 5 of Act 2016. Section 11,
inter alia, provides for regularly monitoring of day to day status of the
project. Sub Section (4) of Section 11 provides that the promoter is
responsible for all obligations, and functions under the provisions of
this Act or the rules and regulations made thereunder or to the allottees
as per agreement of sale till the conveyance of all the apartments to the

allottees.

Section 18 of Act 2016 provides for return of amount and
compensation if the promoter fails to complete or is unable to give
possession of the apartment/unit , inter alia, in accordance with the
terms of the agreement for sale, duly completed by the date specified
therein. The promoter shall be liable on the demand of the allottees, in
case the allottee wishes to withdraw from the project, to return the
amount, received by him with interest at such rate as may be
prescribed. However, where the allottee does not intend to withdraw
from the project, he shall be paid by the promoter, interest for every
month delay till handing over the possession, at such rate as may be

prescribed.
Section 18 (1) is extracted:

“(1) If the promoter fails to complete or is unable to give

possession of an apartment, plot or building,—

(a) in accordance with the terms of the agreement for
sale or, as the case may be, duly completed by the date

specified therein; or

(b) due to discontinuance of his business as a developer
on account of suspension or revocation of the

registration under this Act or for any other reason,
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he shall be liable on demand to the allottees, in case the
allottee wishes to withdraw from the project, without prejudice
to any other remedy available, to return the amount received
by him in respect of that apartment, plot, building, as the case
may be, with interest at such rate as may be prescribed in this
behalf including compensation in the manner as provided

under this Act:

Provided that where an allottee does not intend to
withdraw from the project, he shall be paid, by the promoter,
interest for every month of delay, till the handing over of the

possession, at such rate as may be prescribed.”

In the given facts, the respondent herein had not withdrawn from the
project and continued with the project which admittedly was delayed,
therefore, in terms of proviso to Section 18 (1) of Act 2016, promoter
was liable to pay interest for delay till handing over possession of the
unit. Section 18 (1), inter alia, confers an absolute right on the
allottee to claim delay interest; the right cannot be curtailed/taken
away by the promoter by entering into an agreement or settlement.
The right to claim delay interest in view of Section 18 (1) is a
statutory right. On Act 2016, being notified, the terms and
conditions of the brochure/agreement, entered into between the
promoter and the allottee which is in teeth of the statutory provisions
would not bind the allottee. The Housing Rules mandates that in the
event of delay of the project, the allottee would not be entitled to any
interest, the clause would not bind the respondent allottee who has
not withdrawn from the project in view of proviso to Section 18,
which confers an absolute right upon an allottee to claim interest in a

delayed project at the rate prescribed.

In the circumstances, the complaint of the respondent allottee before
learned Regulatory Authority was maintainable as the respondent
allottee was seeking interest for delay in handing over possession of

the apartment/unit in terms of Section 18 (1).
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In the circumstances we are of the view that the learned RERA
Authority has committed an error in shifting the onus upon the

appellant for raising a demand for delay interest.

The record reflects that occupation/completion certificate (OC/CC) came
to be issued by the Competent Authority, in respect of the project on
28.02.2020. Offer of possession for the unit came to be made to the
appellant on 16.06.2021, along with demand notice dated 16.06.2021,
wherein, appellant was called upon to deposit the balance amount at Rs.
11,00,927/-, or in the alternative, to deposit Rs.4,84,596/- and execute a

Hire Purchase Agreement.

The appellant admittedly accepted the second option i.e. Hire Purchase
and deposited Rs.4,84,596/-. The Higher Purchase Agreement came to be
executed on 30.05.2022, pursuant thereof, the appellant is depositing
Rs.11,600/- per month. The deposit is to be made until 2027. In this
backdrop, learned counsel for respondent submits that the respondent is
required to pay delay interest till the date of offer of possession i.e.
16.06.2021 and not till the date of actual physical possession of the unit
1.e. 08.07.2022 being demanded by the appellant. The Unit vests with the
respondent and the conveyance deed would be executed in 2027 on the

appellant satisfying the entire sale consideration.

We find merit in the submissions of learned counsel for respondent.
Admittedly, the balance amount was not deposited by the appellant at the
time of offer of possession, on the contrary the appellant allottee agreed
to pay the balance amount of the Unit by entering into a Hire Purchase
Agreement. In the circumstances we are of the opinion that the appellant
would be entitled to delay interest w.e.f. 19.07.2020 to 16.06.2021 1.e. till
the date of offer of possession on the deposited amount at Rs.7,12,201/-.

The question is accordingly answered

Having regard to the facts and circumstances of the case and for the
reasons assigned herein above, the appeal succeeds and is allowed by

passing the following order :

(1) The impugned order dated 02.06.2023, passed in Complaint
No.LKO162/11/102314/2022, is set aside and quashed.



(i1) The appellant shall be entitled to interest on deposit w.e.f. 19.07.2020
to 16.06.2021 at the rate MCLR+1% to be paid by the respondent within
45 days from the date this order is uploaded on the portal.

11. No order as to costs.

Dated :05.02.2025
Irfan (Rameshwar Singh) (Sanjai Khare) (Suneet Kumar)



