THE UTTAR PRADESH REAL ESTATE APPELLATETRIBUNAL,

AT
LUCKNOW.
BENCH-1
Appeal No. 904 of 2021
Balbir Sahai Saxena. L Appellant.
Versus
Jugal Kishore Colonizers Pvt. Ltd. ... Respondent.

Hon’ble Mr. Justice (Dr.) D. K. Arora, Chairman.
Hon’ble Mr. Sanjai Khare, Judicial Member.

Before we proceed to examine the instant matter/issue, we deem it proper
to place on record that on demitting office by Technical Member from
26.09.2023 the judicial functioning of the Tribunal had come to stand still
with effect from 27.09.2023. On receipt of the notification dated
28.11.2023 with respect to appointment of Judicial Member, in the larger
interest as well as to resume the judicial functioning of the Tribunal and to
achieve the mandate of Section 44(5) of the Real Estate (Regulation &
Development) Act 2016 read with Regulation 22 and 25 a Bench
consisting of Chairman and Judicial Member was constituted vide order
dated 01.12.2023. The Registry was directed to issue cause list of fresh
appeals and re-schedule the cause list of pending appeals from 27.09.2023
on joining of the Judicial Member. Accordingly an office order dated

02.12.2023 was issued by the Registrar, which reads as under:--
OFFICE ORDER

It is hereby informed to all the concerned that the
Tribunal was working with single Bench consisting of Hon'ble
Chairman and Hon'ble Technical Member after demitting office
by the Hon'ble Judicial Member on 31.12.2022. Hon'ble
Technical Member also demitted office on 26.09.2023 and
Hon'ble Administrative Member being on unauthorized leave
from 30.09.2022 (who finally resigned on 29.10.2023) resulting



the judicial functioning of the Tribunal to tune to standstill with
effect from 27.09.2023.

The State Government vide Notification dated 28.11.2023
has appointed Hon'ble Judicial Member and as such presently,
Hon'ble Chairman and Hon'ble Judicial Member having
judicial back ground are available.

As per Section 43(3) of the Act 2016 every Bench of the
Appellate Tribunal is to consist of at least one Judicial Member
and one Administrative or Technical Member. The Appellate
Tribunal is required to scrutinize judicially the appeals against
the order of Regulatory Authority or Adjudicating Officer. Rule
30 of the Rules 2016 empowers the Appellate Tribunal to call
upon such experts or consultants from the fields of economics,
commerce, accountancy, real estate, competition, construction,
architecture or engineering or from any other discipline as it
deems necessary, to assist the Appellate Tribunal in the conduct
of any enquiry or proceedings before it.

Section 55 of the Act 2016 protects the acts and
proceedings of the Appellate Tribunal from being invalid
merely for the reason of any vacancy in, or any defect in the
constitution of the Appellate Tribunal or any defect in the
appointment of a person acting as a Member of the Appellate
Tribunal or any irregularity in the procedure of the Appellate
Tribunal not affecting the merits of the case.

Accordingly in the larger interest and expeditious
disposal of appeals as per mandate of Section 44(5) of the Act
2016 the Bench for hearing of appeals is constituted with
Hon'ble Chairman & Hon'ble Judicial Member for judicial
scrutiny of the appeals and in case any expert
opinion/assistance is required the same will be taken as per
provisions of Rule 30 of the Rules 2016 in appropriate cases or
such cases will be deferred till availability of
Administrative/Technical Member.

On joining of Hon'ble Judicial Member, the Registry is
directed to issue cause list of fresh appeals and re-schedule the
cause list of pending appeals from 27.09.2023 and upload the
same on the website of the Tribunal and also inform all the
parties/legal representatives about the same.



4.1

This order is issued with the approval of Hon'ble
Chairman.

The judicial functioning of the Tribunal resumed with effect from
18.12.2023 after joining of the Judicial Member and the said Bench is still
continuing on account of non-appointment of Technical and

Administrative Members.
Now we proceed to deal with the instant matter.

This appeal has been filed under Section 44(1) of the Real Estate
(Regulation and Development) Act, 2016 (hereinafter referred to as ‘the
Act 2016°) by the Sri Balbir Sahai Saxena (hereinafter referred to as the
‘appellant’) against the order dated 10.02.2020 passed by the U. P. Real
Estate Regulatory Authority, Lucknow (hereinafter referred to as
‘Regulatory Authority’) in Complaint No. LKO162/05/1046/2019 whereby
the Regulatory Authority directed the respondent to ensure completion of
the work of lounge and jogging track as well as providing two car parking

to the complainant/appellant within 90 days from the date of order.

The facts of the case, as culled out from the memo of appeal, are that the
respondent is a developer/promoter of ‘Jugals Emerald Court’ consisting of
about 84 apartments, situate at 14, Rana Pratap Marg, Lucknow
(hereinafter referred to as ‘the project). Respondent’s Managing Director
Shri Neeraj Rastogi provided a pamphlet of the said project to the
appellant having various amenities and facilities viz. Club with Lounge,
Library Room, Jogging Tract, Indoor Games Area, Party Lawn, Yoga
Pavillion, Childrens Play Area, Fitness Centre, Reception for waiting
lounge, Park, Central Landscape Green Area, Italian Marble Flooring
Living and Dining Hall, Vitrified Flooring in Bedrooms, IBMS Security
System, Power Backup through Generators, Premium Single Lever
Bathroom Fittings, High Speed Lifts, Pressurized Water Supply System,
Garbage Ducts, Servant Rooms, Gas Pipe in Kitchen, Ground Floor &
Basement Parking, Laundry, Vegetable Vendors, Milk Vendors etc.

The appellant being fascinated with the said amenities and facilities agreed

to purchase one apartment consisting of 2465 sq.ft., being Flat No. 502,
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Block-A (Emerald Court) having a cost of Rs.90,00,000/- by making a
booking on 7™ September 2012. The respondent agreed to give possession
of the said flat complete in all respects with all facilities and amenities in
the project along with two car parkings, one on the stilt floor and the other
in basement, after having Completion/Occupancy Certificate from the

competent authority, by March 2013.

The appellant paid Rs.10,00,000/- to the respondent at the time of booking
of the said flat. The balance amount of Rs.80,00,000/- was also paid
subsequently as and when demanded by the respondent. Besides the said
consideration sale, the appellant also paid a sum of Rs.1,88,000/- towards
charges/taxes as demanded by the respondent, even though the same were

not payable nor agreed upon.

Pursuant to the said booking the appellant insisted the respondent to
execute the agreement for sale, but the respondent, instead of executing
agreement, offered the appellant to have the sale deed executed and
thereafter delivery of possession of the flat with all amenities and facilities
within three months. Accordingly the appellant agreed to have the sale
deed executed, which was executed on 07.08.2014 although the flat was

not ready for possession.

As per clause 3 of the said sale deed the vacant possession of the property
was to be handed over to the purchaser with all its rights and privileges
within three months from the date of execution of the deed and case the
seller fails to handover the possession within the stipulated time, the seller
shall compensate the purchaser till the handing over of the vacant

possession with necessary amenities.

Clause 12 of the said sale deed provides that the purchaser has been
provided car parkings at two places, one in the basement and another on
the stilt floor. The parking facility would be exclusively enjoyed by the
purchaser. The seller shall ensure that the seller and the persons claiming
through the seller shall not cause any hindrance in respect of use of car

parkings/spaces.

The respondent/developer has charged in advance huge sum on account of

maintenance for a period of 12 years for maintenance of the project and the
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said amount was to be kept in a separate account in a nationalized bank by
the seller and the complex was to be maintained by the respondent from
the aforesaid funds including interest, as agreed upon and stipulated in

Clause 24 of the said sale deed.

As per clause 25 of the said sale deed the respondent has also categorically

agreed to maintain the common areas etc. and to provide essential services.

Similarly, vide clause 35 of the said sale deed, the respondent agreed to get
the electricity load sanctioned from the competent authority, get the
transformer installed for the supply of electricity to flats and common
portions including lifts etc. and the purchaser shall have the right to have

electricity of his flat from the said transformer or the generator.

Clause 43 of the said sale deed states that there is facility of Parking Power
Backup, Security Guard, Community Centre, Gym and Lift in the project
and in flat of the appellant.

4.10 After execution of the said sale deed, the respondent was unable to give

lawful possession of the flat to the appellant as the project was not
complete, nor the respondent was able to provide the amenities and
facilities as assured by it and thus the respondent failed to handover the
lawful possession of the flat in question within a period of three months
from the date of execution of the sale deed. Even the respondent did not
have the Completion Certificate/Occupancy Certificate till date and as such
failed to provide lawful possession of the flat to the appellant. As per
Clause 18 of the said sale deed, the respondent had to take all clearances,
sanctions and necessary permissions from the competent authorities, which

the respondent has not been able to have.

4.11 The appellant kept on insisting the respondent to provide copy of

Completion Certificate and Occupancy Certificate and to handover the
lawful possession of the flat, but the respondent has not fulfilled the same
yet. However, the respondent kept on making false promises orally of

providing copies of OC/CC along with lawful possession of the flat.

4.12 The appellant was asked to have the electricity connection in the flat as the

respondent was going to have the completion certificate from the



competent authority at the earliest. The appellant acceded to the request of

the respondent and took the electric connection on 07.09.2016.

4.13 The respondent is using the covered parking illegally as a godown to park
the scooters of its commercial business of sale of scooters and as such
there is no parking at all in the project meant for use of allottees which is

clear violation of Clause-18 of the sale deed.

4.14 There is no facility of power backup through generators for use in the flat.
The respondent has delayed the construction of the project and yet not
provided the lawful possession of the flat to the appellant along with copy
of OC/CC having all amenities and facilities as assured by the respondent.

As such the appellant could not reside in the flat in question so far.

4.15 Having no option the appellant approached the Regulatory Authority by
filing an online complaint against the respondent on 24.05.2019 before the
Regulatory Authority for deficiency of services and non-delivery of lawful
possession of the allotted flat along with all amenities and facilities as well
as OC/CC, praying for possession with delay penalty, 24 hour power
backup, permanent security guard, plumber, cleaning, electrician at site,
formation of RWA and account details of maintenance funds. The said
complaint was decided by the Regulatory Authority vide impugned order
dated 10.02.2020 with the directions mentioned in para 3 above.

The appellant has challenged the impugned order dated 10.02.2020 on the

following grounds:--

a)  Because impugned Order is patently erroneous, is without
appreciation of correct facts and law, has been passed in haste is a

cryptic Order is liable to be modified.

b) Because impugned order passed by Learned Authority fails to
adjudicate the questions raised by the Appellant and is inconclusive,
not being dealt with in the impugned Order. Even otherwise the
Impugned Order is passed by learned Member of the Rera Authority
alone is against the provisions of Section-21 of the Rera Act and
Rules framed thereunder as Learned Member alone is not

empowered to pass any Order sitting alone as same is in gross



d)

e)

violation of Composition of Authority required for adjudication of

complaints by Rera Regulatory Authority.

Because even otherwise learned Rera Authority failed to adjudicate
the Core issues in question about non delivery of lawful possession
of the flat in question to the appellant along with all facilities and
amenities as assured and agreed upon by the respondent along with

the copy of Completion and Occupancy certificate.

Because appellant inspite of making huge payment of a flat in
question after selling his house is unable to reside in his flat on
account of lawful possession of the flat as aforementioned in Brief
facts and hereinabove is not being delivered yet with all facilities
and amenities, which learned Authority below failed to consider nor
rendered any findings on the said issue in the impugned Order which

goes to show non application of judicial mind.

Because respondent was duty bound to have delivered the lawful
possession of the flat within three months from the date of execution
of sale deed as per Clause-3 of the same, else had to compensate for
the delay in possession. The lawful possession of flat can only be
delivered when the Respondent developer has Completion and
Occupancy certificate of the Project which admittedly on the part of
the respondent so far do not have the same is in clear violation of
Clause-18 of the Sale deed. All these issues pointed out by appellant
including the grant of relief of interest for delay in non delivery of
lawful possession has not been considered nor discussed by the
learned Authority below while rendering the impugned Order ought
to have passed Order in granting relief of interest (@ 12% per annum
as prayed in the Complaint case w.e.f. lapse of three months from
date of execution of sale deed and as such impugned Order is wholly
passed in haste is liable to be modified. In this regard it is pertinent
to state that appellant has invested huge amount of almost Rs.
Ninety two lakhs odd and learned Authority below ought to have
granted 12% interest on account of delay compensation to the

appellant.



g)

h)

i)

k)

Because even there is no facilities and amenities in totality as
assured and agreed upon by the respondent including the facility of
Power Back of electricity through Generators as well in the flats as
stipulated in Clause-35 & 43 of the Sale deed, which too has not
been considered by the Rera Authority while rendering the
impugned Order.

Because Respondent is illegally using the Covered car parking as
well for storage of his Scooters as godown being meant by it for
commercial sale in its business which is in gross violation of Clause-
12 of the Sale deed. This too has not been appreciated nor recorded
any findings on the same by the Court below while passing the

impugned Order.

Because even otherwise learned Authority below failed to consider
and discuss the Chart (Annexure No.5) placed by appellant before it
pointing out various amenities and facilities being not provided by
the respondent to flat owners, but same too not considered in the

impugned Order.

Because even the Project is not being maintained by providing the
maintenance services as agreed upon and as stipulated in the Sale
deed as well, which too is not taken a day of light by the learned
Authority below while passing impugned Order.

Because it appears that Respondent has neither taken any initiative
in formation of RWA and same also not considered by the Authority

below in its impugned order.

Because learned Authority below on its own framed three issues in
rendering its impugned order. There was no framing of any issue nor
any consent on the same of parties on any of the hearing date by the
Rera Authority. Thus Rera Authority erred in observing erroneous
observations in deciding the Issue No.l1 ( whether Project is
complete or not) in observing on the basis of alleged Spot Inspection
report of Rera's Technical staff by concluding on assumptions that
90% work in Project is complete and only work of Lounge with

Club and Jogging track is not complete, and further wrongly



1)

observed that construction work was made complete in the year
2014 and also admitted that Completion Certificate yet not granted
to the respondent by the competent authority in view of Project not
being complete, thus on these surmises directed to complete the said

lounge with Club and Jogging track.

Because learned Authority failed to consider the Appellant’s Chart
of non providing of amenities and facilities by respondent, and thus
erred in wrongly observing that 90% work in project is complete
which is based on its alleged Technical staff report which is not
correct. Whereas Rera’s Technical staff did not discuss anything on
the Project completion and facilities etc. therein with the appellant
and neither any such report was provided to the appellant or
discussed by the Rera Authority during the course of proceeding of
the complaint case. Hence Issue No.l decided wrongly in gross
ignorance of fact that the amenities and facilities in totality are not in
the Project as agreed upon to be provided by the respondent as

detailed in the Complaint case.

Because Learned Authority failed to take note of the Chart
(Annexure No.5) filed by appellant to demonstrate the amenities and
facilities as detailed therein are not being provided in the Project and
the Power Back up for electricity through generators is also not
provided by the respondent in the flat of the appellant as assured in

writing.

Because even the conditions of Fire Department vide its letter dated
10-1- 2018 are also not followed by the respondent in the said

Project.

Because Learned Authority erred even erroneously in disposing the
Issue No.3 pertaining to formation of RWA and thus erred in
wrongly interpreting the Clauses-24 and 25 of the Sale deed in
holding that since Respondent has undertaken for maintenance for
12 years for which appellant has paid the maintenance charges and

as such RWA is not required is erroneous findings. Whereas RWA



p)

Q)
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1s mandatory even as per provisions contained under the Real estate

Regulation and development act.

Because impugned order has been passed with apt premeditated
mind without considering the submissions of appellant and failing to

grant the reliefs as prayed for.

Because learned Authority exercised the jurisdiction with material
irregularity in rendering the impugned order, which is liable to be

modified by grant of reliefs as prayed for in the Complaint case.

Because appellant craves leave to refer and rely upon Complaint
case etc filed at Court below in the instant appeal, if left over to be

taken herein.

Because appellant craves leave to add, and/or amend and/or
vary/delete any of the grounds of appeal, if left over to be taken

herein.

6. In the present appeal the appellant has prayed for the following reliefs:--

(1)

if)

This Hon'ble Appellate Tribunal may graciously be pleased to
modify the impugned order under challenge by allowing the appeal
by granting the reliefs inter-alia including interest @ 12% per annum
as prayed for in the Complaint case and may pass such further reliefs

as deem fit and proper in the circumstances of the case.

This Hon'ble Appellate Tribunal may award costs in favour of

appellant in the interest of justice, equity and fair play.

ii1)  Such other orders or directions as be deemed fit and proper, may also

kindly be passed to meet the ends of justice.

7.  The respondent filed its objections to the grounds of appeal and submitted

that:

7.1 At the time of sale deed of the appellant i.e. on 07.08.2014, the provisions

of RERA were not in existence, as such the provisions of the Act 2016 are
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7.3
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not applicable in the present matter and the complaint, as well as appeal
filed by the appellant, is not maintainable. Admittedly the complaint has
been filed by the appellant/complainant in the year 2019, after lapse of
about 5 years from the date of execution of the sale deed, which itself
shows that the appellant is invoking the provisions of RERA just to harass

and blackmail the respondent to gain illegal profits.

Initially when the planning was made for the construction of the building,
layout was different and when the layout was sanctioned by the competent
authority, different facilities and structure were provided. At the time of
planning the said scheme, the respondent got printed a brochure containing
the said facilities as alleged by the appellant, but later on the layout of the
building was changed as per plan sanctioned by the competent authority.
The actual building is almost different from the earlier layout. The said
information was duly provided to the appellant, but the appellant had
managed to take earlier brochure from the staff of the respondent and now

is misusing the same.

At the time of first payment on 08.07.2012, the appellant/complainant
satisfied himself regarding his flat and his flat was ready in all respect.
The appellant made the last payment o n 24.09.2014. At the time of
execution of sale deed the appellant himself wanted to make some
alteration according to his own desire, particularly in the kitchen area,
toilet area, and balcony area and these changes were done at the cost of the
respondent. The appellant even performed the ceremony of ‘Grih Pravesh’
and is living in the flat in question along with his wife comfortably.
Special security is also being provided to him and special facility of
providing items which are required in the morning like Newspaper, Milk,
RO Water and other things were made available to him. The flat in
question was completed as per guidance and instructions of the appellant.
Many times the part of the structure was changed simply because the
appellant and his wife intended to make some changes. The respondent
incurred extra expenses due to repeated change in the internal area of the
flat for which the respondent could have charged extra amount, but the

same was not done by the respondent.
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As per Clause 12 of the sale deed, the parking space has been duly
provided to the appellant, which is free from any sort of interference and

he parks his vehicle with no hindrance.

The appellant had given in writing that the building shall be maintained by
the builder for 12 years and accordingly the building is being maintained
by the developer. The appellant has not deposited the maintenance
amount, as such he cannot raise such type of question. The respondent is
regularly maintaining the common areas of the building and is providing
essential services meant for common areas. The appellant wants to get the
facility of generator for his own flat notwithstanding the fact that the said

facility is meant for common areas only.

The matter regarding Completion Certificate is pending before the
competent authority. Since all the flats have not been sold, as such the
respondent is using its own parking without touching the allotted parking
area of the appellant. All the equipments, like generator, water pump, lifts
and fire equipments are duly installed and are being used as they are in

functioning order.

None of the grounds taken by the appellant are tenable in the eye of law
and the reliefs claimed by the appellant are false, frivolous, vexatious and

the appeal is liable to be rejected with special cost to the respondent.

The appellant filed rejoinder/reply to the objections of the respondent
denying the averments made by the respondent in its objections and
reiterating the averments made by the appellant in the memo of appeal.

The appellant further submitted that:

Ongoing projects, as defined under Rule 2(h) of the U.P. Real Estate
(Regulation and Development) Rules 2016, are covered by the Act 2016
since the development of the project in question is not complete and
completion certificate has not been issued by the competent authority. As
per the inspection report of Engineers dated 11.01.2020 appointed by the
Regulatory Authority, 90% work of the project was complete. It is an
ongoing project and the contention of the respondent that the Act 2016 was
not in existence or its provisions are not applicable to the project, is

misconceived.
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The respondent did not raise the issue regarding change in the layout plan
or change in the amenities/facilities before the Regulatory Authority.
Instead, it had stated that all the amenities/facilities have already been

provided.

The respondent has failed to obtain OC/CC which are necessary for
occupying the flat by the appellant. It is also not correct that the
possession of the flat has been handed over to the appellant and this is
mentioned in the sale deed also, while the fact is that neither possession of
the flat was handed over to the appellant nor this is mentioned/written in

the sale deed.

The appellant has purchased two car parkings, one on the stilt floor and the
other in the basement, but the respondent has neither numbered nor allotted
the parkings despite the order of the Regulatory Authority and repeated
requests of the appellant. Therefore, anybody can park his/her vehicle
anywhere, while two parkings are to be provided to the appellant for his

exclusive use as mentioned in the sale-deed.

The appellant has not given in writing that the respondent will maintain the
complex for 12 years. However, it is written in the sale deed. At the time
of booking the appellant wanted that the maintenance charges should be
included in the cost as onetime payment, but after negotiations it was
mutually agreed that the maintenance charge for 12 years only will be
included in the cost and, therefore, the same was duly incorporated in the

sale deed.

The appellant does need the facility of power backup i.e. a connection
from the generator for which extra stamp duty has been paid by the
appellant on the assurance of the respondent that a connection for electric

supply will be provided in the flat.

Possession of the flat was not given to the appellant at the time of
execution of the sale deed as the facilities/amenities were not complete and
completion certificate was not obtained from the competent authority. The
respondent took three months’ time to hand over the possession of the flat

with amenities.
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On 18.01.2024, no one appeared on behalf of the respondent and since
there was no request for pass over or adjournment on behalf of the
respondent, on the insistence of learned counsel for the appellant, we

proceeded to hear the matter.

The learned counsel for the appellant submitted that the
respondent/promoter has violated the provisions of Section 18(3) of the
Act 2016, which provides that if the promoter fails to discharge any other
obligations imposed on him under this Act or the rules or regulations,
made thereunder, or in accordance with the terms and conditions of the
agreement for sale, he shall be liable to pay such compensation to the

allottees, in the manner as provided under the Act.

Subsequently the respondent filed RA 3/2024 seeking opportunity to argue
in the matter. After appreciating the submissions of learned counsel for the
parties, in the interest of justice, the application for providing opportunity

was allowed.

The matter was heard again and Sri R. U. Verma, learned counsel for the
appellant as well as Dr. Azhar Ikram, learned counsel for the respondent,

made their respective submissions.

On examining the pleadings, record and submissions of learned counsel for
the parties the admitted position is that the appellant, being fascinated with
the amenities and facilities offered by the respondent, booked an apartment
consisting of 2465 sq. ft., being Flat No. 502, Block-A (Emerald Court)
having a cost of Rs.90,00,000/- and as per submission of the appellant the
respondent agreed to give possession of the said apartment after
completing all the facilities and amenities offered in the project along with
two car parkings, one at the stilt floor and the other in basement, along

with OC/CC from the competent authority by March 2013.

10.1 The appellant paid total amount of Rs.90,00,000/- along with Rs.1,88,000/-

towards charges and taxes and on the offer of the respondent the appellant
agreed for execution of the sale deed and accordingly the same was

executed on 07.08.2014 though the flat was not ready for possession.
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10.2 As per clause 3 of the sale deed the vacant possession of the property in

question was to be handed over to the respondent within three months.

The seller/respondent undertook to hand over vacant possession of the

property in question to the purchaser with all its rights and privileges held

and enjoyed by the seller for ever free from all encumbrances and

interference whatsoever within three months from the date of execution of

the deed and in case the seller fails to handover the possession within the

stipulated time, the seller shall compensate to the purchaser till handing

over of vacant possession with necessary amenities.

10.3 The respondent asked the appellant to have electricity connection in the

flat as the respondent was going to have the completion certificate from the

competent authority at the earliest and the appellant accepted the request of

the respondent and took the electric connection on 07.09.2016.

10.4 As the respondent failed to provide lawful possession to the appellant

along with promised amenities and facilities and OC/CC the appellant was

constrained to approach the Regulatory Authority by filing a complaint on
24.05.2019 seeking the following reliefs:--

“Relief Sought Details

Possession

Officially possession was due in March 2013 but till
date he has not given legal possession and I am
residing outside of this flat because no work

completion certificate has been given.

Correction of | Measurement of carpet area, super area and room size
Structural and | of flat as written in deed 2465 sq.ft. super area with 2
Construction separate independent parking with each flat, but in
defects. basement is occupied by promoter for park.

Delay penalty Since promoter Mr. Neeraj Rastogi, could not give the

timely possession with all facilities and amenities as it
was described in his agreement booking form and after

getting full and final payment.

Any other

Possession with delay penalty, 24 hr power backup,
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permanent security guard, plumbers, cleaning,
electrician at site, formation of RWA, account details

of maintenance funds, proper and goo”

10.5 The Regulatory Authority by means of order dated 10.02.2020 directed the
respondent to ensure completion of the work of lounge and jogging track
as well as providing two car parking to the complainant/appellant within

90 days from the date of order.

10.6 The appellant, feeling dissatisfied with the order of the Regulatory
Authority, filed the instant appeal seeking modification of the impugned
order under challenge by granting the reliefs inter-alia including interest @
12% per annum as prayed for in the complaint case and may pass such
further reliefs as deem fit and proper in the circumstances of the case,

along with cost.

10.7 During the proceedings in pursuance to the order dated 08.07.2022 an
inspection was carried out on 30.07.2022 through two Advocate
Commissioners along with appellant and his counsel and the Authorized
Representative of the respondent and its counsel and a report was
submitted on 30.07.2022. Details of the facilities along with photographs

and shortcomings etc. were placed on record.

10.8 The order sheet reveals that during the proceedings on 14.12.2022
appreciating the fact that the appellant is 83 years of age and as per clause
3 of the sale deed dated 07.08.2014 the respondent was required to
handover possession of the apartment after fulfillment of the amenities as
per terms and conditions of the brochure and the sale deed, the respondent
was directed to handover possession of the apartment in question with
amenities mentioned in the brochure and the sale deed, within 30 days and
on 13.02.2023 the appellant was present in person and informed the
Tribunal that the respondent handed over the key of the apartment in
question on 11.01.2023 without paid parking as well as the amenities
advertized, hence the Managing Director of the respondent was directed to
explain regarding the amenities advertized and provided to the appellant as

well as to explain why the paid parking has not been provided to the
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appellant. On 02.03.2023 the learned counsel for the respondent informed
that no formal handing over or taking over of the unit has been done. The
key of the flat was given to the appellant at the time of execution of the
sale deed and the appellant had also installed electricity connection and as
per the averments made in the memo of appeal his various belongings are
already in the concerned unit. Appreciating the submission of learned
counsel for the respondent, he was directed to place on record the
documents/evidences to establish that the key of the unit has been given to
the appellant, especially the date of handing over the key, the installation
of electricity connection and proof regarding residing in the said unit,

within a week.

10.9 In compliance of the aforesaid direction, the respondent filed an affidavit
dated 25.03.2023 regarding possession of the appellant in respect of the
flat in question, stating therein that the possession of the flat in question
was duly handed over at the time of execution of sale deed on 07.08.2014
as the appellant himself wanted to make some alteration according to his
own desire particularly in the kitchen area, toilet area, balcony area and in
fact balcony was included in the living area and several changes had taken
place in the process and these changes were done at the cost of the
respondent. After execution of sale deed and completion of the changes in
the flat in question, the appellant had even performed the ceremony of Grih
Pravesh. The electricity connection was taken on 11.07.2016 after taking
No Objection Certificate from the respondent. It is also emphasized by the
respondent that the appellant is regularly using the flat in question and is
residing in the flat which is evident from the consumption of the electricity
as mentioned in various electricity bills brought on record collectively as

Annexure-1. The details of the electricity bills are as under:--

(a) In the electricity bill dated 21.09.2016 the reading is mentioned as
400 & 500 respectively and energy charges mentioned in the said bill
is Rs.2063/- and fixed demand charge is Rs.1799.82. The said
consumption of electricity is not possible without its regular use. The
appellant was residing in the flat in question, but subsequently due to

his personal reasons, he started residing in his old flat located in
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Metro City, Paper Mill Colony, Lucknow, but he was regularly

visiting his flat and using the flat in question for stay.

In the electricity bill dated 27.07.2019 and 29.08.2019 the current
reading mentioned is 602, which also denotes that the flat in question
was being used by the appellant and bill was duly prepared by the
electricity department in respect of the flat of the appellant. During
Corona period the appellant was residing in the flat located at Metro
City, Paper Mill Colony, Lucknow, but after the death of his wife
during Corona period, he again started living in the flat in question
which is evident from the reading mentioned in the bill for the month
of November 2021 and the amount of Rs.6020.80 also reflects that
electricity was regularly being consumed by the appellant in the flat

in question, which is not possible without being in possession of the

flat.

10.10 Photographs of the unit showing Air Conditioner, Ceiling Fan, Wooden

Wardrobe, Bed Room and Part Kitchen Area have been brought on record

along

with balcony and the area where the appellant parked his car, were

brought on record to demonstrate the use of the unit by the appellant.

10.11 The appellant filed objections to the affidavit reiterating the lack of

11.

promised amenities and facilities as well as non providing of legal

posse

ssion by the respondent after obtaining OC/CC from the competent

authority.

In order to examine the issues involved in the instant appeal and the

dispute between the appellant/allottee and the respondent/promoter, we

deem

(1)

it proper to frame the following questions:--

Whether it is necessary and mandatory for the Promoter to have
first Completion Certificate (C.C.) and Occupation Certificate
(O.C.) under the provisions of the Act of 2016 and Rules of 2016,
read with the U.P. Apartments (Promotion of Construction,
Ownership and Maintenance) Act 2010 before offering possession
as well as asking the allottee to settle the account and satisfy the

final demand?
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(1)) Whether the appellant is entitled for interest for the delay in
completion of the Project under the scheme of Act, 2016 and if
yes, what rate of interest is required to be paid by the Promoter to

the allottee?

(i11)  Whether the appellant has taken possession of the apartment in
question after execution of the conveyance deed on 07.08.2014
and after carrying out alterations/modifications is using the

apartment?

Question No. (i) is as to whether offer of possession can be given by a
promoter without completion and occupation certificate or is it necessary
and mandatory to obtain the same before offering possession and asking
the allottee to settle the account and satisfy the final demand, under the

scheme of Act & Rules 2016, read with U.P. Apartments Act 2010.

In order to appreciate the issue, we examine Section 2(q) and Section 2(zf)
of the Act of 2016, which defines Completion & Occupancy Certificate,
the same are extracted as follows:-

“Section 2:- Definitions - In this Act, unless the context otherwise
requires,-

“Section 2 (q) '"completion certificate”" means the completion
certificate, or such other certificate, by whatever name called, issued
by the competent authority certifying that the real estate project has
been developed according to the sanctioned plan, layout plan and
specifications, as approved by the competent authority under the local
laws;”

“Section 2 (zf) "occupancy certificate” means the occupancy
certificate, or such other certificate by whatever name called, issued by
the competent authority permitting occupation of any building, as
provided under local laws, which has provision for civic infrastructure
such as water, sanitation and electricity;”

12.2 On examination of the provisions of Section 2 (q) and Section 2(zf), we

find that completion certificate is basically a certificate issued by the
competent authority certifying that the Real Estate Project has been
developed according to the sanctioned plan, lay out plan and

specifications, as approved by the competent authority under the local
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laws. On the other hand, the occupancy certificate is issued by the
competent authority permitting occupation of any building, as provided
under local laws, which has provision for civic infrastructure such as

water, sanitation and electricity etc.

Similarly, Section 4(5) of the U.P. Apartments Act, 2010 prescribes for

Completion Certificate, which reads as follows:-

“Section 4(5) of the U.P. Apartments Act, 2010:-An apartment may
be transferred by the promoter to any person only after obtaining the
completion certificate from the prescribed sanctioning authority
concerned as per building bye-laws. The completion certificate shall
be obtained by promoter from prescribed authority [within the period
specified for completion of the project in the development permit or
the building permit as the case may be] Provided that if the
construction work is not completed within the stipulated period, with
the permission of the prescribed authority,

Provided further that if the completion certificate is not issued by the
prescribed sanctioning authority within three months of submission of
the application by the promoter complete with all certificates and
other documents required, the same shall be deemed to have been
issued after the expiry of three months.

Explanation: For the purposes of this sub-section "completion" means
the completion of the construction works of a building as a whole or
the completion of an independent block of such building, as the case

may be.”

12.4 Section 4(5) of the U.P. Apartments Act 2010 clearly lays down that an

12.5

apartment may be transferred by the Promoter to any person (allottee) only
after obtaining the C.C. from the prescribed sanctioning authority
concerned as per building by-laws. The C.C. is required to be obtained by
the Promoter, meaning thereby that Allottee has no role to play in
obtaining C.C. from the prescribed authority. A Promoter is required to
first obtain C.C./O.C. from the prescribed authority, only thereafter
register conveyance deed of the real estate in favour of the Allottee(s) and

a legal & habitable possession can be offered to the Allottees.

The issue of offering handing over possession prior to obtaining
occupancy certificate was also examined by the Hon’ble Supreme Court in

Civil Appeal Nos. 1232 and 1443-1444 of 2019 R.V. Prasannakumaar
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and ors. Vs. Mantri Castles Pvt. Ltd. and ors.decided on 11.02.2019
wherein it has been observed that possession cannot be handed over prior

to obtaining occupancy certificate.

Further, Section 11(4)(b) and Section 17 of the Act 2016 mandate the
promoter to obtain completion certificate or occupancy certificate or both,
as applicable, from the competent authority and make it available to the
allottees individually or to the association of allottees, as the case may be,
and execute a registered conveyance deed in favour of allottee along the
undivided proportionate title in the common areas to the association of the
allottees or the competent authority, as the case may be, and hand over the
possession within three months from the date of issue of occupancy
certificate and corresponding obligation has been imposed upon the
allottee to take physical possession of the unit within a period of two
months of the occupancy certificate issued for the said apartment, plot or

building, as the case may be, vide Section 19(10) of the Act 2016.

In view of the aforesaid analysis, we are of the considered view that as per
the provisions of the U.P. Apartments Act, 2010 read with the provisions
of Act, 2016 a Promoter is required to offer legal and habitable possession
to the allottees only after obtaining C.C./O.C. and ask for clearing dues by

raising final demand. Question no. (i) is answered accordingly.

Question No (ii) relates to the entitlement of the appellant for the interest
on account of delay in completion of the Project under the scheme of Act,
2016 and the rate of interest required to be paid by the Promoter to the
allottee for delay.

Section 18 (1) of the Act clearly provides that if an Allottee wishes to
withdraw from the Project on the ground that the Promoter is unable to
give possession in accordance with the Agreement for Sale within the date
specified therein, then the Promoter shall return the amount received from
the Allottee in respect of that property with interest and compensation, on
the Allottees’ demand. The power of exercising the option of either staying
in the Project or for withdrawing from it lies only with the Allottees under
the provisions of Section 18 (1) of the Act. Further, Section 19(4) of the

Act 2016 gives right to the allottees to claim refund along with interest
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and/or compensation in case the Promoter fails to give possession of the
apartment in accordance with the terms and conditions of Agreement for

sale.

13.2 The Hon’ble Bombay High Court in the case of Neelkamal Realtors
Suburban Pvt. Ltd. And others Vs. Union of India (2018)1 Bom R 558

observed as under:--

"Section 18(1)(b) lays down that if the promoter fails to
complete or is unable to give possession of an apartment due
to discontinuance of his business as a developer on account of
suspension or revocation of the registration under the Act or
for any other reason, he is liable on demand to the allottees,
in case the allottee wishes to withdraw from the project,
without prejudice in this behalf including compensation. If the
allottee does not intend to withdraw from the project he shall
be paid by the promoter interest for every month's delay till
handing over of the possession. The requirement to pay
interest is not a penalty as the payment of interest is
compensatory in nature in the light of the delay suffered by
the allottee who has paid for his apartment but has not
received possession of it. The obligation imposed on the
promoter to pay interest till such time as the apartment is
handed over to him is not unreasonable. The interest is merely
compensation for use of money".

13.3 Subsequently, in Wg. Cdr. Arifur Rahman Khan & Others Vs. DLF
Southern Homes Pvt. Ltd., reported in (2020) SCC Online 667 affirming the
view taken in the Judgment in Pioneer’s case (Supra) the Hon’ble Supreme
Court held that the term of the agreement authored by the Developer does not
maintain a level platform between the Developer and the flat purchaser. The
stringent terms imposed on the flat purchaser are not in consonance with the
obligation of the Developer to meet the timelines for construction and
handing over possession, and do not reflect an even bargain. The failure of
the Developer to comply with the contractual obligation to provide the flat
within the contractually stipulated period, would amount to a deficiency of
service. Given the one-sided nature of the Apartment Buyer’s Agreement, the
consumer fora had the jurisdiction to award just and reasonable compensation

as an incident of the power to direct removal of deficiency in service.
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13.4 Recently the Hon’ble Supreme Court, while dealing with the provisions of

13.5

Section 18 of the Act, 2016, in the case of M/S Imperia Structures Ltd. V.
Anil Patni and another, Civil Appeal Nos. 3581-3590 of 2020, decided on
02.11.2020, vide para 23, was pleased to observe that the right so given to the
allottee 1s unqualified and if availed, the money deposited by the allottee has
to be refunded with interest at such rate as may be prescribed and the proviso
to Section 18(1) contemplates a situation where the allottee does not intend to
withdraw from the Project. In that case he is entitled to and must be paid
interest for every month of delay till the handing over of the possession. It is

upto the allottee to proceed either under Section 18(1) or under proviso to

Section 18(1).

U.P. Government framed "Uttar Pradesh Real Estate (Regulation and
Development) (Agreement for Sale/Lease) Rules, 2018" (hereinafter referred
to as Rules, 2018), wherein under Rule 9.2(i1) and 9.3(i), the rate of interest
payable by the promoter or by the allottee respectively are defined in case of

default by either of the party. These Rules are extracted below :-

Rule 9.2(ii)
The Allottee shall have the option of terminating the

Agreement in which case the Promoter shall be liable to refund the
entire money paid by the Allottee under any head whatsoever
towards the purchase of the apartment, along with interest at the rate
equal to MCLR (Marginal Cost of Lending Rate) on home loan of
State Bank of India + 1% unless provided otherwise under the Rules,

within forty-five days of receiving the termination notice:

Provided that where an Allottee does not intend to withdraw
from the Project or terminate the Agreement, he shall be paid, by the
Promoter, interest at the rate prescribed in the Rules, for every
month of delay till the handing over of the possession of the
Apartment/Plot, which shall be paid by the Promoter to the Allottee
within forty-five days of it becoming due.

Rule 9.3

The Allottee shall be considered under a condition of Default,

on the occurrence of the following events :

Rule 9.3(i)
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In case the Allottee fails to make payments for 2(two)
consecutive demands made by the Promoter as per the Payment Plan
annexed hereto, despite having been issued notice in that regard the
Allottee shall be liable to pay interest to the promoter on the unpaid
amount at the rate equal to MCLR (Marginal Cost of Lending Rate)
on home loan of State Bank of India + 1% unless provided otherwise
under the Rules. The Promoter must not be in default to take this

benefit.

13.6 On examination, we find that these Rules-2018 notified by U.P. Government

13.7

13.8

are in consonance with the definition of interest as provided in Section 2(za)
of the Act, in as much as that the interest chargeable from the allottee by the
promoter, in case of default in payment as per demand, is equal to the rate of
interest which the promoter is liable to pay to the allottee, in case of

default/delayed possession on the part of promoter.

We have come across various orders of the Regulatory Authority wherein it
had granted interest at the rate of MCLR+1% per annum in case of delayed
projects and had an occasion to examine the issue of rate of interest at
MCLR+1% awarded by the Regulatory Authority in Appeal No. 295 of 2019
(U.P. Avas Vikas Parishad Vs. Devesh Kumar Tiwari) decided on
20.02.2020 and held as under:--

“We feel that this imbalance is on account of the fact that the
buyer/allottee has much less bargaining power as compared to the
seller in the real estate market and therefore the buyers/allottees
have no choice but to sign on such "dotted line", "one sided, unfair
and unreasonable" terms and conditions/Agreements. We are
therefore of the view that the rate of MCLR +1%, as prescribed by
the Government and as being ordered by the Regulatory Authority,
be payable from the date of deposit of money in case the allottee
wishes to withdraw from the project; and from the
specified/expected date of possession in case the allottee wishes to
stay in the project, would balance the equities and are just and fair
and will fall within the term "interest at such rate as may be

»

prescribed” as used in Sections 12, 18 & 19.........
It is important to mention herein that the Hon’ble Supreme Court in Civil
Appeal No. 4910-4941/2019 DLF Homes Panchkula Pvt. Ltd. Versus D. S.
Dhanda etc. etc. while examining the issue of compensation, was pleased to

observe as under;-
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“If compensation comprises of two parts, (i) by way of interest on the
deposited amount from the assured date (milestone date) of
completing construction and handling over possession to the actual
date of handling over possession, and, (ii) lumpsum amount, we find
nothing wrong in it. We do not agree with the builder co.’s
contentions that interest on the deposited amount should not be
provided since it is not a case of refund but a case of delay in
possession. The interest on the deposited amount has to be viewed in
the light of the purpose for which it is intended. It is but a way of
computing compensation for delay in possession that is
commensurate with the amount deposited by the complainant, and
here it has been computed after adopting a milestone date as per the
builder co.’s own (unfair and deceptive) letter of 05.06.2013. There
can be and is no question of not agreeing to an endorsing the award
of interest from the said milestone date. Here we may however add
that the rate of interest also cannot be arbitrary or whimsical, some
reasonable and acceptable rationale has to be evident, subjectivity
has to be minimized, a logical correlation has to be established.
Albeit detailed arithmetic or algebra is not required. Logical (to the
extent feasible) objective parameters should be adopted. Rounding
off simplification etc. to make the computation doable could be
adopted. We feel it appropriate that, considering that the subject
units in question are dwelling units, in a residential housing project,
the rate of interest for house building loan for the corresponding
period in a scheduled nationalized bank (take, State Bank of India)
would be appropriate and logical, and, if ‘floating’/varying/different
rates of interest were/are prescribed, the higher rate of interest
should be taken for this instant computation.”

13.9 Further, an allottee deposits amount under the hope and trust that he/she will
get the flat within the time schedule advertised at the initial stage. There may
be certain cases where allottees might be residing in rented houses and they
might have managed their financial position in such a manner that after
deposit of amount, they will get flats of their own and thereafter they will be
free from payment of rent as then they will shift from rented houses to
allotted flats but on account of inordinate delay in delivery of possession of
allotted flats, their financial calculations and legitimate expectations stand
frustrated causing various types of financial losses to them. On the other
hand once the promoter/builder made offers and same are accepted by the
allottees with legitimate expectation, the obligation cast upon the
promoter/builder is to complete the same within the time schedule mentioned
in the offer and if they fail to discharge the same the affected allottees are

entitled to the interest and/or compensation for delayed delivery of
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possession, as the allottees have parted with money which was earning
interest. If an allottee chooses to remain in the project and in case the allottee
seeks refund then he is entitled for interest on the deposited amount and/or
compensation in accordance with the provisions of the Act 2016, which in our

considered view will be in accordance with the principles of equity as well.

It is our considered view that drawing light from the Rules of
2018, and the fact that often an allottee/buyer has to supplement his savings
by taking loan at the MCLR percent interest (compound), the simple rate of
interest at MCLR+1 percent balances the equities and is in line with the word
and spirit of the Act and can be taken as “interest at such rate as may be
prescribed” as mentioned in Sections 12,18 and 19 of the Act, till the rate of

interest for the purpose is notified by the State Government.

On the basis of aforesaid analysis the question no. (ii) is answered in

affirmative in favour of appellant.

Vide question no. (iii) we are required to examine as to whether the
appellant has taken possession of the apartment in question after execution of
the conveyance deed on 07.08.2014 and after carrying out alterations/

modifications is using the apartment.

As per clause 3 of the conveyance deed the possession was to be handed over
by the respondent to the appellant within three months. As per appellant, he
was not handed over legal possession and the key of the apartment was
handed over to him by the respondent on 11.01.2023 in compliance of the
order of the Tribunal dated 14.12.2022.

Admittedly the electricity connection in the apartment in question was taken
by the appellant on 07.09.2016. It is not possible to have electric connection
in the apartment in question without first taking possession of the apartment.
The electricity bills detailed above also establish consumption of electricity
in the apartment in question, which also establishes that the appellant was

residing and consuming electricity in the apartment in question.

The photographs of the unit showing air conditioner, ceiling fan, wooden
wardrobe, bed room, part kitchen area and car parking (where the appellant’s
car is parked) brought on record by the respondent, establish that the

appellant was in possession of the flat in question and residing therein.
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In view of the aforesaid facts, we are of the considered view that the
appellant has taken possession of the apartment in question after execution of
the conveyance deed on 07.08.2014 and after carrying out alterations/
modifications is using the apartment. Question no. (iii) is answered

accordingly.

The Hon’ble Supreme Court vide its judgments (i) Civil Appeal No. 3182 of
2019 Kolkata West Industrial City Pvt. Ltd. Vs. Devashish Ryudra,(ii)Civil
Appeal No. 3207 & 3208 of 2019Marvel Omega Builders Pvt. Ltd. & others
Vs. S. Wiharis Gokhale & others, (iii)(2018)5 SCC 442 Fortune
Infrastructure and another Vs. Trevor D. Lima & others, (iv)(2007)6 SCC
711 Bangalore Development Authority Vs. Syndicate Bank and (v) Civil
Appeal Nos.3581-3590 of 2020 M/s Imperia Structure Ltd. Vs. Anil Patni
and others was pleased to observe that it would be unreasonable to require
the allottee to wait indefinitely for possession of the unit and the allottee is

entitled to seek refund of the amount paid by him along with compensation.

The Hon’ble Supreme Court in the case of Experion Developers Pvt. Ltd.
Vs. Sushma Ashok Shiroor, dated 07.04.2022, reported in 2022 LiveLaw
(SC) 352 examined the provisions of the Act 2016 and the Consumer
Protection Act 1986, was pleased to observe vide paras 13.1, 13.2 and 14.1 as

under;--

“13.1 In view of the clear and categorical principles laid down in
Imperia, the submissions made on behalf of the Developer
have to be rejected. This position has also been affirmed in
IREO Grace (supra). In IREO Grace (supra) this Court had
an occasion to consider the question as to whether, the
provisions of the RERA Act, must be given primacy over
the Consumer Protection Act, 1986. After re-examining the
provisions of Consumer Protection Act, 1986 and the RERA
Act, and following the principles laid down in Imperia the
Court held as under :-

“37. We will now consider the provisions of the RERA
Act, which was brought into force on 01.05.2016. The
Statement of Objects and Reasons of the RERA Act, 2016
read as follows:-

“The Statement of Objects and Reasons — The real estate
sector plays a catalytic role in fulfilling the need and
demand for housing and infrastructure in the country.
While this sector has grown significantly in recent years,
it has been largely unregulated, with absence of
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professionalism and standardization and lack of
adequate consumer protection. Though the Consumer
Protection Act, 1986 is available as a forum to the
buyers in the real estate market, the recourse is only
curative and is not adequate to address all the concerns
of buyers and promoters in that sector. The lack of
standardization has been a constrained to the healthy
and orderly growth of industry. Therefore, the need for
regulating the sector has been emphasized in various
forums.

In view of the above, it becomes necessary to have a
Central legislation, namely, the Real Estate (Regulation
and Development) Bill, 2013 in the interests of effective
consumer protection, uniformity and standardization of
business practices and the transactions in the real estate
sector. The proposed Bill provides for the establishment
of the Real Estate Regulatory Authority (the Authority)
for regulation and promotion of real estate sector and to
ensure sale of plot, apartment or building, as the case
may be, in an efficient and transparent manner and to
protect the interest of consumers in real estate sector and
establish the Real Estate Appellate Tribunal to hear
appeals from the decisions, directions or orders of the
Authority.

37.1. Section 18 of the RERA Act, 2016 provides the
remedy of refund with interest and compensation to
allottees, when a developer fails to complete the
construction or give possession as per the agreement of
sale. The remedies wunder Section 18 are “without
prejudice to any other remedy available.”

13.2 In coming to its conclusions, the three-Judge bench relied on
the judgment of Imperia which clarified and declared that
Section 18 of the RERA Act imposed a liability on the
promoter to return the amount with interest to the allottee
upon its failure to give possession in accordance with the
terms of the agreement. The expression “without prejudice to
any other remedy” available in Section 18 of the RERA Act is
very important and while noting the same the Court observed
as under:

“42. In a recent judgment delivered by this Court
in Imperia Structures Ltd. v. Anil Patni, it was held that
remedies under the Consumer Protection Act were in
addition to the remedies available under special statutes.
The absence of a bar under Section 79 of the r to the
initiation of proceedings before a fora which is not a civil
court, read with Section 88 of the RERA Act makes the
position clear. Section 18 of the RERA Act specifies that
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the remedies are “without prejudice to any other remedy
available”. We place reliance on this judgment.....”

14.1 From the two decisions referred to by us, it is crystal clear
that the Consumer Protection Act and the RERA Act neither
exclude nor contradict each other. In fact, this Court has held
that they are concurrent remedies operating independently
and without primacy. When Statutes provisioning judicial
remedies fall for construction, the choice of the interpretative
outcomes should also depend on the constitutional duty to
create effective judicial remedies in furtherance of access to
justice. A meaningful interpretation that effectuates access to
Jjustice is a constitutional imperative and it is this duty that
must inform the interpretative criterion.”

Though the possession is required to be offered and given after receipt of
OC/CC from the competent authority, but if an allottee on its own volition
chose to execute conveyance deed and carried out the required alterations/
modifications in the unit as per his requirement and is using the unit then his

right to claim legal possession along with OC/CC will cease.

In the instant case, after execution of the conveyance deed on 07.08.2014,
with no objection certificate from the respondent, the electricity connection
was taken by the appellant on 07.09.2016 and the electricity bills brought on
record by the respondent in pursuance to the order dated 02.03.2023. The
consumption of electricity established that the apartment in question is being
used by the appellant. The photographs of bed room and kitchen area along
with ceiling fan and air conditioner further establish regarding use of the

apartment.

Though as per clause 3 of the conveyance deed dated 07.08.2014 the
possession of the unit was to be given within three months, but in absence of
concrete proof we take at least the date of installation of the electricity
connection (07.09.2016) in pursuance to the no objection certificate dated
31.05.2016 1ssued by the respondent, as the date of possession and hold that
the appellant is entitled for delay possession from the proposed date of
possession i.e. 07.11.2014 till the installation of the electricity connection

(07.09.2016) at the rate of MCLR+1%.

In view of the aforesaid analysis the appeal is partly allowed with the

following directions:--

(1) The respondent is directed to pay delay interest to the appellant at the
rate of MCLR+1% from 07.11.2014 to 07.09.2016.
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(i1)  As the Regulatory Authority has already issued direction with respect
to providing amenities, therefore, in case of non-compliance of this
direction it is open to the appellant to approach the Regulatory
Authority for execution of the direction of the Regulatory Authority
dated 10.02.2020.

(i11) The respondent is further directed to comply this order within 45 days

from the date of receipt of this order.

(iv) The appellant is at liberty to approach the U.P. Real Estate Regulatory
Authority for execution of this order in case of non-compliance within

the time frame fixed by this Tribunal.

No order as to costs.

Dated: 07 May, 2024
Shakir (Sanjai Khare) (D.K. Arora)



