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Order on Condonation of Delay.

1. Heard learned counsels for the parties.

2. The appellant/applicant has filed an application seeking condonation of 15
days delay in instituting the appeal.

3. The impugned order came to be passed by Adjudicating Officer (AO) on
08.04.2022 which was uploaded on the RERA portal on 08.04.2022. The
appeal was to be instituted on or before 08.06.2022. It is pleaded that
appellant met lawyer in the last week of April 2022 for preparation of
appeal, however, during summer vacation, learned counsel for the
appellant was not available being out of station. Accordingly, on returning,
the appeal came to be instituted. In the circumstances, it is submitted that

the appellant cannot be penalised for fault of the office of his counsel.

4. Cause shown for delay is sufficient and condoning the delay will not have

any adverse effect on the merit of the appeal.



Accordingly application for condonation of delay is allowed, delay is

condoned.

Registry is directed to convert instant defective appeal into regular

appeal.

Order on Appeal.

10.

11.

With the consent of the parties, we proceed to examine/decide the appeal

on merit.
Heard learned counsels for the parties.

The appeal has been instituted assailing order dated 08.04.2022, passed by
the learned A O, arising from complaint No. ADJ/LKO157/12/86316/2021,
granting delay interest in handing over possession of the unit to the

appellant by way of compensation.

It is not disputed that the appellant allottee came to be allotted a 3 BHK
Flat by the respondent promoter in ‘Signature Greens’ project on
22.11.2016. As per terms and conditions, mentioned in the brochure, the
project was to be completed within two years i.e. by November 2018.
Physical possession of the unit was handed over to the appellant on
22.03.2021 and the sale deed came to be executed on 16.03.2021. In other
words, the project was delayed by two years five months. Completion
certificate (CC) of the project was granted by the Competent Authority on
18.01.2021 and Occupancy Certificate (OC) on 22.03.2021. It is also not
disputed that the offer of possession to the appellant was made by the
respondent on 13.10.2020.

Learned counsel for the respondent does not dispute the dates but submits

that the project was delayed for the reasons beyond its control. National



12.

13.

14.

Green Tribunal (NGT) passed an injunction order which was operative
from 17.11.2017 to 14.09.2018. Further, the project suffered construction
due to Covid-19 pandemic from 25.03.2020 to 25.09.2020 i.e. for six
months. In this backdrop, it is submitted that 16 months delay was due to
circumstances which was beyond control of the respondent. In this
backdrop it is submitted that 16 months period would have to be deducted
from the delay period. It has been further submitted that the promoter has
duly compensated all the allottees, including, the appellant for the delay by
paying compensation at Rs. 1,25,000/- in the form of rebate on the due
amount. The fact is not being disputed which has been duly accepted by

the learned counsel for the appellant.

We at this stage, without entering into the factual controversies and rival
submission, hold that since the impugned order is without jurisdiction as
the AO would lack jurisdiction to entertain and decide the complaint for
delay interest in respect of an allottee who continues in the project. (Refer
judgement/order of Hon’ble Supreme Court in case of “M/s Newtech
Promoters and Developers Pvt. Ltd. Vs. State of UP & Ors” reported
in 2021 SCC Online SC 1044 & [2021 (11) ADJ 280].

In the circumstances, the appeal succeeds, impugned order is accordingly
set aside and quashed with liberty to the appellant allottee to take remedy

before the appropriate forum in accordance with law, if so advised.

No order as to costs.
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