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THE UTTAR PRADESH REAL ESTATE APPELLATE
TRIBUNAL,
AT
LUCKNOW.

APPEAL NO. 79/2020

1. Rakesh Kumar Sood (Dead)
Represented by 1/1. Santosh Sood

1/2. Parul Khattry.
2. Gagan Sood. Appellants

Versus
M/s Eldeco Housing and Industries Ltd.  ............ Respondent

Hon’ble Mr. Justice (Dr.) D. K. Arora, Chairman.
Hon’ble Mr. Kamal Kant Jain, Technical Member.

The present appeal has been preferred by Sri Rakesh Kumar Sood &
Anr. (hereinafter referred to as the ‘appellants’) under Section 44(1)
of the Real Estate (Regulation and Development) Act 2016
(hereinafter referred to as ‘the Act 2016°) against the order dated
17.01.2020 passed by the Adjudicating Officer, Real Estate
Regulatory Authority, Lucknow (hereinafter referred to as the
‘Adjudicating Officer’) in Complaint No.ADJ/1201929480 whereby
the complaint of the appellant/complainant for seeking compensation

was dismissed.

The facts of the case, in brief, as culled out from the memo of appeal,

are that:

The appellants booked flat/unit bearing No. T-7/204 in ‘Eldeco
Saubhagyam’ project, situated at Vrindavan Yojana, Raibarelly
Road, Lucknow on 06.07.2011 launched by the respondent. The cost
of the flat was Rs. 3459170.00. The appellant paid due amount till
18.11.2011, against the cost of said flat and service tax and other

charges as per terms of Allotment Letter & Agreement dated
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19.07.2011. The said flat is co-owned by appellant no. 2, who is son
of appellant no. 1 and the appellant no. 2 has authorized appellant no.

1 to take care all the issue pertaining to said flat.

As per Allotment Letter dated 19.07.2011, the appellants had to pay
Rs. 30,72,947/- towards the cost of the flat/unit and Service Tax and
Rs. 2,71,164/- against the other charges. The appellants paid all
amount in one time mode therefore, they got 10% rebate on total cost
of the Flat, which has been shown in the agreement. The appellants
paid Rs. 24,90,000/- on the date of agreement and final payment of
Rs. 5,09,123/- on 16.11.2011 towards the cost of the flat. The
appellants also paid Rs. 52,000/- on 17.11.2011, Rs. 50,000/- on
18.11.2011 and sum of Rs. 92,303/- towards other charges.

The appellants submitted that as respondent did not mention the
period of completion/possession of the unit, therefore, the time
period of possession should be three years from the date of
agreement as law laid down by Hon’ble Supreme Court. As such the
possession should have been given to the appellants by the
respondent up to 19.07.2014, but the same has not been done by the
respondent. After few years from the date of Allotment Letter, the
respondent without intimating about the completion of the project
sent Final Demand Notice/Offer of Possession dated 01.09.2016,
stating that the flat in question is nearing completion and asked for
payment of Rs. 5,52,267/- within 90 days from the date of notice.
The appellants under the impression to get possession paid the entire
amount Rs.5,52,267/- on 17.11.2016. But the possession of the Flat
was given to the appellants on 10.04.2017 by executing a sale deed
on 10.04.2017 i.e. more than 32 months from the reasonable three

years time period.

The appellants further submitted that due to urgent need of residence
& burden of heavy loan agreed to execute the sale deed without
completion certificate (C.C.) & Occupation Certificate (O.C.),
whereas the respondent obtained the C.C./O.C. on 01.02.2019. The
appellants submitted that in spite of obtaining the C.C. the liability of

respondent is not extinguished, but the respondent was still liable for
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any structural defect or any other defect in workmanship, quality or
provision of services or any other obligations of the promoter as per

the agreement for sale.

The respondent recovered/charged from the appellants the total
amount against the cost of flat in question including service tax &
other charges before 2011 as per terms and conditions of agreement
dated 19.07.2011. But again in final demand notice the respondent
charged service tax of Rs. 98,007/-. The respondent also charged
interest on delayed payment on the basic price of the flat i.e.
Rs. 30,549/-. The appellants submitted that execution of sale-deed
does not set free the respondent from the liability. After taking the
possession on 10.04.2017, the appellants found that there was sub
grade quality of material used in construction as a result of which

there had been great damage to the walls in the flat due to seepage.

The appellants made several complaints to maintenance department
of the respondent for removal of such faults, but no satisfactory
repair work had been done by the respondent. Ultimately, the
appellants tried to remove seepage problem on their own cost, but the
construction defect could not be removed. In order to overcome the
problem of damage caused by seepage, the appellants approached the
construction agency who estimated the cost of Rs. 3,51,342/- for
repair of the flat in question and the appellants has to spend a huge
amount for this purpose. The appellant submitted that similar
seepage problem was being faced by the other Unit holders in T-7

and units of other towers.

The appellants after losing the hope of any relief/assistance from the
respondent filed Complaint before the Regulatory Authority on
21.01.2019 bearing Complaint No. 1201929480, seeking refund of
service tax, interest for abnormal delay period, refund of Rs. 60,000/-
as expenses due to seepage & Maintenance charges to be 1.25/- per
sq. ft. The Regulatory Authority vide order dated 18.10.2019 rejected
the prayer of the appellants and sent the complaint of appellants to
the court of Adjudicating Officer of Regulatory Authority. The
Adjudicating Officer of Regulatory Authority vide order dated



17.01.2020 rejected the complaint of the appellants. Being aggrieved
by the impugned order dated 17.01.2020, the appellants have

preferred the instant appeal before this Tribunal.

The appellants have challenged the impugned order dated 17.01.2020
passed by the Regulatory Authority on the following grounds:--

A. Because the impugned order is against the law and facts on

records.

B. Because Adjudicating Officer of Regulatory Authority does not
consider the law established by Delhi High Court in W.P. (C)
2235/2011 (Suresh Kumar Bansal Vs. Union of India & Ors.
decided on 03.06.2016 (para 56).

C. Because the Adjudicating Officer does not appreciate the facts
that in the case of M/s Supertech Limited Vs. Rajani Goyal
(Civil Appeal No. 6649-6650/2018), the Hon’ble Supreme
Court directed the payment of interest for delay period and the
Supreme Court only modified the date of computing period of

the interest.

D. Because the finding recorded by the court below in clear
misunderstanding of document on record and in utter disregard
of the provision of law causing grave injustice to the appellant
resulting in gross failure of justice and if the impugned
judgment dated 17.01.2020 is stand, the impugned order
corresponding to above said judgment is vitiated in the eyes of

law.

E. Because the Hon’ble Adjudicating Officer does not consider the
fact that opposite party get Completion Certificate by hiding the
actual position of the construction & thereby they caused an

unlawful act.

F. Because the act of opposite party is in clear violation of Section
17 of Real Estate (Regulation and Development) Act, 2016 and
para 7.2 of the Uttar Pradesh Real Estate (Regulation and

Development) (agreement for sale/lease) Rules, 2018.



G. Because the relief interest of delay period sought by the
Appellant is permissible by law. Which is also held by
Maharashtra High Court in Neelkamal Realtors Suburban Pvt.
Ltd. Vs. Union of India in para 257 and 259 of its Judgment.

H. Because the relief sought by the appellant is well within the
permissible parameters of Section 18 of Real Estate (Regulation
and Development) Act, 2016 but it is not granted by the
Hon’ble Real Estate Regulatory Authority.

I.  Because Hon’ble Real Estate Regulatory Authority in his order
does not consider that delay in delivery of possession is causing
irreparable loss to the appellant who has to incur additional cost

of rent for no fault on his part.

J.  Because the respondent is bound to honour the terms of
agreement and provision of Section 2(za) Explanation (ii) Real
Estate (Regulation and Development) Act, 2016, which Hon’ble
Real Estate Regulatory Authority should impose on respondent,

while issuing direction for handing over the possession.

K. Because opposite party (Developer/Promoter) was still liable for
any structural defect or any other defect in workmanship,
quality or provision of services or any other obligations of the
promoter as per the agreement for sale relating to such
development is brought to the notice of the promoter within a
period of five years by the allottee from the date of handing
over possession, as provided by Section 14(3) of Real Estate

(Regulation and Development) Act, 2016.

L. Because the impugned order is perverse and suffers from legal
infirmity and without appreciation of pleading & evidences
submitted by appellant. The impugned order is not in

accordance with prayer of the appellant.
The appellants have prayed for the following reliefs:--

(1) To set aside the order dated 17.01.2020, passed by learned
Adjudicating Officer in Complaint Case No. ADJ/1201929480,
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(Rakesh Kumar Sood Vs. M/s Eldeco Housing and Industries
Ltd.).

(1)) To direct the respondent to refund Service Tax and delay

interest charged on the appellants.

(i11) To direct the respondent to provide delay interest on cost price,
deposited by appellants @ 9.75% per year, due to 32 months’

delay in handing over the possession of the flat.

(iv) To direct the respondent to compensate the appellants
adequately for the losses sustained by the appellants due to sub
grade quality of construction and damage caused due to

seepage.

(v) To pass any other such orders, as this Tribunal deem it fit in the

circumstances of the case.

The respondent filed its objection/reply to the memo of appeal and
submitted that :

After constructing the tower and flat, the respondent issued Final
Demand Notice/Offer of possession on 01.09.2016. The appellants
paid all the dues and took the possession of the flat on 08.04.2017 to
their entire satisfaction. After taking the possession of the flat and
execution of sale deed, the appellants filed Complaint before the
Regulatory Authority on 21.01.2019, seeking various reliefs. The
respondent submitted that the appellants filed complaint before the
Regulatory Authority on 21.01.2019 i.e. 22 months after taking the
possession of the flat and registration of sale deed on 10.04.2017.

The complaint of the appellants/complainants was transferred to the
Adjudicating Officer for assessing the claim for compensation of Rs.
60,000/- as expenses due to seepage made by the appellants. The
Adjudicating Officer of Regulatory Authority decided the complaint
vide order dated 17.01.2020, rejecting the claim for compensation.
Being aggrieved by the order dated 17.01.2020, the appellants have
filed this appeal. The respondent submitted that the relief sought by
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the appellant in this appeal includes the relief already decided by the
Regulatory Authority vide its order dated 18.10.2019.

The respondent further submitted that the term ‘Allottee’ does not
apply to the appellants as they have taken the possession as well as
registered the sale deed and are now the ownerss and not an ‘allottee’
anymore. The term ‘allottee’ applies to an ongoing project. Since the
Project has been completed and the Completion Certificate has been
issued by the Competent Authority and the management and
maintenance has been handed over to the Residents’ Welfare
Association, the delayed afterthought of filing complaint is only to
harass and arm twist the Builder. Thus, the appeal of the appellants
be dismissed and penalty for mental torture and agony of Rs.

5,00,000/- should be imposed on the appellant.

The appellants filed reply/rejoinder affidavit to the objections of the
respondent denying the averments made by the respondent in its
objections and reiterating the averments made by the appellant in the

memo of appeal. The appellants further submitted that:

The appellants due to urgent need of residence & burden of heavy
loan agreed to execute the sale deed without Completion Certificate
and Occupation Certificate, whereas respondent obtained the C.C. &
O.C. on 01.02.2019. The respondent taking advantage of its own
fault, firstly served final demand notice after expiry of 32 months of
the expected completion period i.e. July 2014 and demanded delay
interest, secondly before obtaining completion certificate executed
the sale deed, thirdly there is utilization of sub grade construction
material, fourthly there is construction defect in the appellants’ flat as

well as other flats in Tower-7.

The appellants further submitted that the order passed by the
Regulatory Authority dated 18.10.2019 and order passed by the
Adjudicating Officer dated 17.01.2020 are on same complaint and
thus, the order passed by the Adjudicating Officer is in continuation
of order passed by the Regulatory Authority and no separate pleading
was submitted before the Adjudicating Officer. It is submitted that

the project ‘Eldeco Saubhagyam’ is considered as ongoing project till
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obtaining Completion Certificate, which was obtained by the
respondent on 01.02.2019. As the letter of offer of possession was
required to be given within a period of 36 months after receiving all
due cost & charges, therefore, the completion date should be July
2014. It is submitted that after completion of project, the
promoter/respondent is still liable for any structural defects or any

other defects in the flat in question.

The appellant no.1 (now dead) submitted that he is a retired person
and a senior citizen and he requested several times to the respondent
to solve his problem, but no satisfactory action was taken by the
respondent, as a result of which the appellant is compelled to live in
structural defective flat. Thus, the appellants are entitled to get reliefs

as prayed in the appeal.

Heard Sri Awadhesh Kumar Mishra, learned counsel for the

appellant and Sri Vinay Lakhani, learned counsel for the respondent.

On the basis of pleadings, documents on record and the submissions

of learned counsels for the parties, the admitted facts are as under:

The appellants booked flat/unit bearing No. T-7/204 in ‘Eldeco
Saubhagyam’, situated at Vrindavan Yojana, Raibarelly Road,
Lucknow on 06.07.2011 in the project launched by the respondent on
the consideration of Rs. 34,59,170/-. The appellants in order to get
10% rebate on the total cost of the flat paid all amount in one time
mode. Thereafter certain other demands were raised by the
respondents from time to time and the same were also cleared by the

appellants.

In pursuance to the final demand notice/offer of possession dated
01.09.2016, the conveyance deed was executed on 10.04.2017 and
the possession of the unit was also given on the same day, whereas
the completion certificate was issued by the competent authority on
01.02.2019. As per appellants after taking possession of the flat/unit
on 10.04.2017, they found that sub-quality materials were used in the
construction of the flat which resulted in great damage to the walls of

the flat due to seepage. The appellants made several complaints to
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the maintenance department, but no satisfactory work was done by
the respondent and finally appellants tried to remove the seepage on
their own cost and approached the construction agency, who
estimated the cost of Rs. 3,51,342/- for repair of the flat in question

and the appellants has to spend a huge amount for this purpose.

It is also averred that appellants after losing the hope of any
relief/assistance from the respondent filed Complaint before the
Regulatory Authority on 21.01.2019 bearing Complaint No.
1201929480, seeking refund of service tax, interest for abnormal
delay period, refund of Rs. 60,000/- as expenses due to seepage &
Maintenance charges to be 1.25/- per sq. ft. The Regulatory
Authority by means of order dated 18.10.2019 rejected the claim of
the appellants and referred the matter to the Adjudicating Officer of
Regulatory Authority with respect to refund of Rs. 60,000/- as
expenses incurred by the appellants due to seepage, on the ground
that the issue comes in the category of ‘compensation’ which falls in
the jurisdiction of Adjudicating Officer. The Adjudicating Officer of
Regulatory Authority by means of order dated 17.01.2020 rejected
the claim of compensation of the appellants. Feeling aggrieved
against the order dated 17.01.2020 of the Adjudicating Officer, the
appellants have filed the instant appeal for setting aside the order
dated 17.01.2020 and sought direction against the respondent for
refund of Service Tax and delay interest illegally charged on the
appellants as well as delay interest on the cost price, deposited by
appellants @ 9.75% per year, due to 32 months’ delay in handing
over the possession of the flat. The appellants further sought
direction against the respondent to compensate them adequately for
the losses sustained due to sub grade quality of construction and

damage caused due to seepage.

The submission of Sri Awadhesh Kumar Mishra, learned counsel for
the appellants is that the liability of the respondent is not
extinguished after giving possession of the unit and the respondent is
liable for any structural defects or any other defects in workmanship,
quality or provision of services or any other obligations of the

promoter as per the agreement for sale. The learned counsel for the
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appellants further submitted that the Adjudicating Officer of the
Regulatory Authority without examining the grievance of the

appellants rejected the issue of compensation.

The learned counsel for the respondent submitted that the complaint
of the appellants/complainants was transferred to the Adjudicating
Officer for assessing the claim for compensation of Rs. 60,000/- as
expenses incurred by the appellants due to seepage and the claim of
the appellants was rejected by the Adjudicating Officer. The learned
counsel for the respondent further submitted that while challenging
the order of the Adjudicating Officer dated 17.01.2020, the
appellants sought relief in the instant appeal, including the relief
which has already been examined and decided by the Regulatory
Authority vide order dated 18.10.2019 and the appellants have not
challenged the said order of the Regulatory Authority.

The learned counsel for the respondent further submitted that the
issue before the Adjudicating Officer was only with respect to claim
of compensation of Rs. 60,000/- and the same was rejected after
examining the pleadings, records and evidence produced by the
appellants and there is no illegality or perversity in the impugned
order passed by the Regulatory Authority, hence the instant appeal

deserves to be dismissed.

On the basis of pleadings, documents on record and the submissions
of learned counsels for the parties, we deem it proper to frame

following issues:

(1)  Whether the issues raised by the appellants vide Complaint
No.ADJ/1201929480 were rejected by the Regulatory
Authority and the matter was referred to the Adjudicating
Officer, being the issue falls in the category of compensation,
with respect to refund of Rs. 60,000/- spent by the appellants

on the repairs of seepage of the flat in question?

(i1)  Whether the order of Regulatory Authority dated 18.10.2019
was assailed by the complainant/appellants by filing appeal

before this Tribunal?
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(i11)) Whether the appellants had produced any documentary
evidence in support of their claim with respect to expenditure
incurred in resolving the issue of seepage in the flat/unit in

question?

(iv)  Whether there is any illegality or perversity in the order of the
Adjudicating Officer in rejecting the claim of the appellants

for compensation?

The Issue No. (i) requires us to examine as to whether the issues
raised by the appellants vide Complaint No.1201929480 were
rejected by the Regulatory Authority and the matter was referred to
the Adjudicating Officer, being the issue falls in the category of
compensation, with respect to refund of Rs. 60,000/~ spent by the

appellants on the repairs of seepage of the flat in question.

The pleadings and documents on record reveal that the complainant
approached the Regulatory Authority by means of Complaint
No.ADJ/1201929480 seeking refund of service tax, interest for
abnormal delay period, refund of Rs. 60,000/- as expenses due to
seepage & Maintenance charges to be 1.25/- per sq. ft. The
Regulatory Authority after examining the issue raised by the
complainant, rejected the same by means of order dated 18.10.2019
and taking into consideration the request of the complainant with
respect to refund of Rs. 60,000/- spent on the repairs of seepage of
the flat/unit in question, referred the matter to the Adjudicating
Officer of the Regulatory, being the issue of compensation, which
falls under the jurisdiction of Adjudicating Officer of Regulatory
Authority. The issue no. (i) is decided accordingly.

The Issue No. (ii) requires us to examine as to whether the order of
Regulatory Authority dated 18.10.2019 was assailed by the
complainant/appellants by filing appeal before this Tribunal.

The examination of pleadings and record reveals that the
complainant/appellant has not challenged the order of Regulatory
Authority dated 18.10.2019, hence the issue raised by the

appellant/complainant with respect to refund of service tax and delay
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interest etc. attained finality, except the issue referred by the
Regulatory Authority to the Adjudicating Officer with respect to
refund of Rs. 60,000/- spent by the appellants on the repairs of
seepage of the flat/unit in question. The issue no. (ii) is decided

accordingly.

The Issue No. (iii) requires us to examine as to whether the
appellants had produced any documentary evidence in support of
their claim with respect to expenditure incurred in resolving the issue

of seepage in the flat/unit in question.

We have examined the documents on record, but could not find any
receipt of any agency that performed the job of rectification of the
seepage in the flat/unit in question. However, there is an estimate
placed on record by the appellants vide Annexure No. 9. The perusal
of the same indicates that the same is the proforma invoice dated
08.01.2020, whereas the complaint was filed by the appellants on
21.01.2019 raising claim of refund of Rs. 60,000/-. There is nothing
on record to establish the expenditure incurred by the appellants with
respect to seepage issue of the flat/unit in question. Therefore, we are
left with no option except to observe that appellants have not placed
any receipt of expenditure of Rs.60,000/- incurred by the appellants
with respect to seepage issue. The issue no. (iii) 1s decided

accordingly.

The Issue No. (iv) requires us to examine as to whether there is any
illegality or perversity in the order of the Adjudicating Officer in

rejecting the claim of the appellants for compensation.

On examination of the scheme of the Act it is evident that
jurisdiction of the Adjudicating Officer is to adjudge compensation
under Sections 12,14,18 and 19 in accordance with the procedure
laid down in Sections 71 and 72 of the Act. The powers, roles,
domain and jurisdiction of the Adjudicating Officer has been clearly
defined under the scheme of the Act. On thorough examination we
found that ‘compensation’ has not been defined under the Act, 2016.
However, ‘compensation’ has been defined in some other statutes

like Workman Compensation Act and Land Acquisition Act. To
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settle the claim wunder the Motor Vehicle Act, the term
‘compensation’ is being used invariably and compensation is
awarded accordingly. Compensation can be granted under the heads
pecuniary and non-pecuniary losses. In the case of Mr. R.D.
Hattangadi Vs. M/S Pest Control (India) Pv.t. Ltd., AIR 1995
Supreme Court, page 755, the Hon’ble Supreme Court was pleased

to observe as under:-

“Broadly speaking while fixing an amount of
compensation payable to a victim of an accident, the
damages have to be assessed separately as pecuniary
damages and special damages. Pecuniary damages are
those which the victim has actually incurred and which
is capable of being calculated in terms of money-,
whereas non-pecuniary damages are those which are
incapable of being assessed by arithmetical
calculations. In order to appreciate two concepts
pecuniary damages may, include expenses incurred by
the claimant : (i) medical attendance; (ii) loss of
earning of profit upto the date of trial; (iii) other
material loss. So far non-pecuniary damages are
concerned, they may include (i) damages for mental and
physical shock, pain suffering, already suffered or likely
to be suffered in future; (ii damages to compensate for
the loss of amenities of life which may include a variety
of matters i.e. on account of injury the claimant may not
be able to walk, run or sit; (iii) damages for the loss of
expectation of life, i.e. on account of injury the normal
longevity of the person concerned is shortened; (iv)
inconvenience, hardship, discomfort, disappointment,
frustration and mental stress in life.”

15.2 The Hon’ble Supreme Court while examining the issue of
entitlement to compensation in H.U.D.A. and another versus
Shakuntla Devi, (2017) 2 SCC 301 made some essential
observations which are also rudimentary for awarding compensation
and quantum of compensation in consumer protection cases
concerning real estate matters. The observations of Hon’ble

Supreme Court are summarized as under:--

(a) that the sine qua non for entitlement of compensation is
proof of loss or injury suffered by the consumer due to the
negligence of the opposite party. Once the said conditions are
satisfied, the consumer forum would have to decide the

quantum of compensation to which consumer is entitled.
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(b) that there cannot be any dispute that the computation of
compensation has to be fair, reasonable and commensurate to
the loss or injury. There is a duty cast on the consumer forum to
take into account all the relevant factors for arriving at the

compensation to be paid.

(c) the calculation of damages depends on the facts and
circumstances of each case. No hard and fast rule can be laid

down for universal application.

(d) that while awarding of compensation, a consumer forum has
to take into account all the relevant factors and assess
compensation on the basis of accepted legal principles, on
moderation. It is for the consumer forum to grant compensation
to the extent it finds it reasonable, fair and proper in the facts
and circumstances of a given case according to the established
judicial standards where the claimant is able to establish his

charge.

(e) that compensation cannot be uniform and can best be
illustrated by considering cases where possession is being
directed to be delivered and cases where only monies are
directed to be returned. In cases where possession is being
directed to be delivered the compensation for harassment will
necessarily have to be less because in a way, that party is being
compensated by increase in the value of the property, he is

getting.

(f) that in cases where the consumer forum has directed delivery
of possession, the party has to a certain extent already got a
benefit. The cost of the land/flat would have come up in the
meantime. Of course, even in such cases, where the delivery of
possession has been directed there could be compensation for
harassment/loss. But such compensation has to be worked out
after looking to the facts of each case and after determining the
amount of harassment/loss that has been caused to the

consumer.
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15.3 The Hon’ble Supreme Court in the case of Bangalore Development
Authority versus Syndicate Bank (2007)6 SCC 711 in the matter of
self financing scheme while laying down principles for delay in the
delivery of possession was pleased to observe that if some statute
steps in and creates any statutory obligation on the part of
development authority in the contractual field, the matter will be
governed by the provisions of that statute. The relevant portions of

paras10, 10(a) and 10(b) are being extracted herein below: —

“10. Where a Development Authority forms layouts
and allots plots/flats (or houses) by inviting
applications, the following general principles regulate
the granting of relief to a consumer (applicant for
allotment) who complains of delay in delivery or non-
delivery and seeks redressal under the Consumer
Protection Act, 1986 ('Act’ for short) - [vide : Lucknow
Development Authority vs. M. K. Gupta- 1994 (1)
SCC 243, Ghaziabad Development Authority vs.
Balbir Singh- 2004 (5) SCC 65, and Haryana
Development Authority vs. Darsh Kumar- 2005 (9)
SCC 449, as also Ghaziabad Development Authority
vs. Union of India - 2000 (6) SCC 113]:

(a) Where the development authority having received
the full price, does not deliver possession of the
allotted plot/flat/house within the time stipulated or
within a reasonable time, or where the allotment is
cancelled or possession is refused without any
Jjustifiable cause, the allottee is entitled for refund of
the amount paid, with reasonable interest thereon
from the date of payment to date of refund. In addition,
the allottee may also be entitled to compensation, as
may be decided with reference to the facts of each
case.

(b) Where no time is stipulated for performance of the
contract (that is for delivery), or where time is not the
essence of the contract and the buyer does not issue a
notice making time the essence by fixing a reasonable
time for performance, if the buyer, instead of
rescinding the contract on the ground of non-
performance, accepts the belated performance in
terms of the contract, there is no question of any
breach or payment of damages under the general law
governing contracts. However, if some statute steps in
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and creates any statutory obligations on the part of the
development authority in the contractual field, the
matter will be governed by the provisions of that
Statute.

»

Subsequently the Hon’ble Supreme Court in Civil Appeal No.
6051/2002 (Ghaziabad Development Authority Vs. Shakuntala
Rohatgi), decided on 04.03.2009, placed reliance on the case of

Bangalore development authority versus syndicate Bank (supra).

After promulgation of the Act of 2016, the issue of compensation is
required to be examined and decided as per the provisions of
Sections 71 and 72 of the Act of 2016 for non-compliance of any of
the provisions specified in Sub-Section (1) of Section 71 i.e. Sections

12,14,18 and 19 of the Act, 2016.

The word “fail to comply with the provisions of any of the sections
as specified in sub section (1)” used in Sub-Section (3) of Section 71,
means failure of the promoter to comply with the requirements
mentioned in sections 12, 14, 18 and 19. The Adjudicating Officer
after holding enquiry while adjudging the quantum of compensation
or interest as the case may be, shall have due regard to the factors
mentioned in Section 72. The compensation may be adjudged either

as a quantitative or as compensatory interest.

The Adjudicating Officer, thus, has been conferred with power to
direct for making payment of compensation or interest, as the case
may be, “as he thinks fit” in accordance with the provisions of
Sections 12,14,18 and 19 of the Act after taking into consideration

the factors enumerated in Section 72 of the Act.

The examination of the order of Regulatory Authority dated
18.10.2019 reveals that while rejecting the various claims of the
appellants, the Regulatory Authority referred the matter to the
Adjudicating Officer with respect to issue of refund of Rs. 60,000/-
incurred by the appellants in repairing the seepage of the flat in
question as the said issue falls in the category of compensation. The

perusal of order of the Adjudicating Officer dated 17.01.2020 reveals
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that the issue already decided by the Regulatory Authority vide order
dated 18.10.2019 was pressed again before the Adjudicating Officer.
The Adjudicating Officer taking into consideration the observation of
the Regulatory Authority with respect to claim of the appellants
regarding material used as well as quality of work, which was
rejected by the Regulatory Authority vide order dated 18.10.2019
and the reason for referring the issue before him for refund of
Rs. 60,000/- spent on the seepage work, being the issue falling in the
category of compensation, found that he is required to examine the
issue of determination of compensation with respect to claim of the
appellants regarding expenses of Rs. 60,000/- incurred on the

seepage repairs only.

The Adjudicating Officer appreciating the fact that the allottee could
come to know about the seepage issue after taking possession and the
respondent carried out the necessary repairs on the complaint lodged
by the complainant with the respondent regarding seepage issue and
the entry of the same has also been made in the complaint register,
which has been brought on record by the respondent along with its
objections vide Annexure No. 3, and after examining the same and
finding that the repair work with respect to seepage has been
indicated, which also contains the signature of the complainant and
the complainant has not denied his signature, observed that it is
evident that the repair work of the seepage was carried out by the

respondent on 02.01.2018 and the complainant was satisfied.

15.10 The Adjudicating Officer further observed that no receipt of any

construction agency/authorized dealer has been placed on record as
evidence by the complainant in order to establish that payment of
Rs. 60,000/- was made by him and he suffered loss of Rs. 60,000/-.
Hence, the complainant is not entitled for Rs. 60,000/- as
compensation, which was allegedly spent by him on the seepage

repairs.

15.11 The Adjudicating Officer further examined that there is an estimate

of Rs. 3,51,342/- and the demand has been made by the complainant
for the said amount. The Adjudicating Officer rejected the request of
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the complainant/appellant on the ground that the said estimate is with
respect to new tiles, plaster, new pipeline, electrical fittings and new

wash basin etc.

15.12 The Adjudicating Officer also observed that this estimate is not with
respect to any repair work and if any person wants to change the old
tiles, electrical fittings and wash basin etc., then the same is his
personal obligation and the responsibility of the same cannot be
thrust upon the respondent. It has also been observed by the
Adjudicating Officer that complainant has failed to place any
evidence, which shows that there are any big shortcomings in the
construction work, which have not been rectified by the respondent

on the complaint of the complainant/appellants.

15.13 On examination of impugned order dated 17.01.2020 passed by the
Adjudicating Officer, we are of the considered view that the
complainant/appellant failed to give any evidence with respect to
expenditure incurred by them for rectification of seepage issue,
whereas it has come on record that on the complaint of the appellant,
the rectification work was carried out by the respondent on
02.01.2018. The appellants had also put signature on the register

regarding the work which was carried out by the respondent.

15.14 At this stage, we would like to add that the complaint was filed by
the appellant on 21.01.2019 and the estimate, placed on record vide
Annexure No. 9, is dated 08.01.2020, apparently just before 10 days
before the conclusion of the proceedings before the Adjudicating
Officer. We have also examined the said estimate and found that the
same was with respect to removal of tiles, laying of floor tiles in
toilets, laying of wall tiles, removal of existing plaster and laying
new plaster, removal of existing plumbing pipes and fittings
including W.C. Wash Basin, shower and exhaust Fan in the toilet
etc. There is nothing on record to show the expenses incurred with

respect to repair work of the seepage issue.

15.15 The Adjudicating Officer has examined the issue in depth and
passed the order dated 17.01.2020. On examination of the pleadings

on record and submissions of learned counsels for the parties, we are
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of the considered view that the Adjudicating Officer has rightly
rejected the claim of compensation of the allottee/complainant.
Further we also do not find any illegality or perversity in the
impugned order dated 17.01.2020 passed by the Adjudicating Officer
of the Regulatory Authority. The issue mno. (iv) is decided

accordingly.

In view of the aforesaid analysis and after appreciating the
submissions of learned counsels for the parties as well as examining
the record of the proceedings, we do not find any illegality and
perversity in the impugned order dated 17.01.2020 passed by the
Adjudicating Officer of the Regulatory Authority. None of the
grounds taken in the appeal are tenable in the eyes of law.
Accordingly, while upholding the order dated 17.01.2020 passed by
the Adjudicating Officer of the Regulatory Authority in Complaint
No.ADJ/1201929480 (Rakesh Kumar Sood Vs. M/s Eldeco Housing

Industries Ltd.), we dismiss the instant appeal.

Dated:15.09.2023 (K.K. Jain) (D.K. Arora)
Shakir/Tanveer/



