THE U.P. REAL ESTATE APPELLATE TRIBUNAL, LUCKNOW

Division Bench Court No. 2

EA-2087/2022

IN
Appeal/136/2020
U.P. AVAS EVAM VIKAS PARISHAD s Appellant
Versus
POORNIMA SINHA e Respondent
Counsel for Appellant Counsel for Respondent

Hon’ble Mr. T.B. Singh, Judicial Member
Hon’ble Mr. K.K. Jain, Technical Member

Case called on.

Counsel Sri N.N. Pandey on behalf of appellant, and counsel Sri Mandeep Singh on behalf
of respondent appeared.

Heard on the release application.

Against the said release application counsel for the appellant has moved an objection dated
11.07.2022 with the contention that :-

“the Hon’ble Tribunal had held in its judgment and order dated
11.04.2022 that the non compliance of the order shall be executable
by the Regulatory Authority as per provisions of the Act. The
Section 40 of the Act provides that if a promoter, or an allottee or a
real estate agent, as the case may be, fails to pay any interest or
penalty or compensation imposed on him, by the Adjudicating
Officer or the Regulatory Authority or the Appellate Authority, as
the case may be, under this Act or the rules and regulations made
there under, it shall be recoverable from such promoter or allottee
or real estate agent, in such manner as may be prescribed as an
arrears of land Revenue and further Section 63 of the Act provides
that if any promoter, who fails to comply with, or contravenes any of
the orders or directions of the Authority, he shall be liable to a
penalty for every day during which such default continues, which
may cumulatively extend upto five per cent, of the estimated cost of
the real estate project as determined by the Authority and as such it
is clear that the remedy under Section 40 readwith Section 63 of the
Act is available to the respondent for execution of the order and the



application for releasing the amount is not maintainable and is

liable to be rejected”.
Meaning thereby, if the promoter fails to comply with the order of the Hon’ble Tribunal, the
respondent/allottee must move an application before the Regulatory Authority for execution
under Section 63 of the Act.
In the order dated 11.04.2022 it has been mentioned that :-
............ Non-compliance of the order shall be executable by the

learned Regulatory Authority as per provisions of the Act.”
So far as the amount deposited towards Section 43(5) of the Act, nothing has been
mentioned thereunder. It is also apparent from the said order dated 11.04.2022 that more
than 03 months have been passed and the period of appeal has been over. During the course
of hearing, the learned counsel for the appellant also conceded the fact that sale deed of the
flat in question has been executed in favour of the allottee and the possession of the flat in
question has also been handed over to the respondent. He also conceded that there is no
amount due of the appellant upon the respondent.
Now the issue to be decided is as to what should be done of the pre-deposit made by the
appellant/promoter in compliance of the provisions of Section 43(5) of the Act.

The aims and objects of the Act provide for regulation and promotion of the real estate
sector in an efficient and transparent manner and to protect the interests of the consumers in
real estate sector. Proviso to Section 43(5) of the Act specifically provides that where a
promoter files an appeal with the Appellate Tribunal it shall not be entertained without the
promoter first having deposited with the Appellate Tribunal at least 30% of the penalty, or
such higher percentage as determined by the Appellate Tribunal, or the total amount to be
paid to the allottee including interest and compensation imposed on him before the said
appeal is heard. The intent of the legislature is quite clear from the wording of proviso to
Section 43(5) of the Act that the interest of the consumers i.e. allottees/buyers be protected.

The intent of the legislature in laying down the provision of pre-deposit of the amount of
penalty or any other amount payable to the allottee by the promoter before the appeal can be
heard in the Appellate Tribunal, has been elucidated by the Hon’ble Apex Court in
paragraph 127 of its judgment in the Civil Appeal Numbers 6745-6749 of 2021 M/s
Newtech Promoters and Developers Pvt. Ltd. Vs. State of UP and others, the same reads
as under:-
“127. It may further be noticed that under the present real estate
sector which is now being regulated under the provisions of the Act
2016, the complaint for refund of the amount of payment which the
allottee/consumer has deposited with the promoter and at a later
stage, when the promoter is unable to hand over possession in
breach of the conditions of the agreement between the parties, are
being instituted at the instance of the consumer/allottee demanding



for refund of the amount deposited by them and after the scrutiny of

facts being made based on the contemporaneous documentary

evidence on record made available by the respective parties, the

legislature in its wisdom has intended to ensure that the money

which has been computed by the authority at least must be

safeguarded if the promoter intends to prefer an appeal before the

tribunal and in case, the appeal fails at a later stage, it becomes

difficult for the consumer/allottee to get the amount recovered which

has been determined by the authority and to avoid the

consumer/allottee to go from pillar to post for recovery of the

amount that has been determined by the authority in fact, belongs to

the allottee at a later stage could be saved from all the miseries

which come forward against him.”
The Hon’ble Apex Court has clearly held that the legislature in its wisdom intended to
ensure that the money which has been computed by the Authority at least must be
safeguarded if the promoter intends to prefer an appeal before the Tribunal and in case, the
appeal fails at a later stage, it should not be difficult for the consumer/allottee to get the
amount recovered which has been determined by the Authority. It is in order to avoid the
consumer/allottee to go from pillar to post for recovery of the amount that has been
determined by the Authority, that the legislature has in its wisdom laid the condition of pre-
deposit by the promoter under Section 43(5) of the Act.

Hence, under such circumstances the money deposited towards Section 43(5) of the Act if
released in favour of the respondent, is justified in the eyes of law and it would be according
to the spirit of the Real Estate (Regulation and Development) Act, 2016.

In view of above, the release application as moved by the respondent/allottee is allowed.

The Registry is directed to release the amount deposited towards Section 43(5) of the Act in
favour of the respondent/allottee, within 10 days. Accordingly, the application for release the
amount is disposed of.

(K.K. Jain) (T.B. Singh)

Dated: 13.07.2022
PRADEEPKUMAR



