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THE UTTAR PRADESH  REAL ESTATE APPELLATE TRIBUNAL, 
AT 

LUCKNOW.  

 

APPEAL NO. 293/2021 

 

Anil Kumar Garg and another.        ……………Appellants. 

      Versus 

M/S  Radhey Shelters Pvt. Ltd.          ……………Respondent. 

     ------------- 

 

Hon’ble Mr. Justice (Dr.) D. K. Arora, Chairman. 
Hon’ble Mr. Rajiv Misra, Administrative Member. 

1.   The present appeal has been preferred by Shri Anil Kumar Garg and Smt. 

Sadhana Garg (hereinafter referred to as the ‘appellants’) under Section 

44 (1) of the Real Estate (Regulation and Development) Act 2016 

(hereinafter referred to as ‘the Act 2016’) against the order dated 

27.01.2021 passed by the Uttar Pradesh Real Estate Regulatory 

Authority, Lucknow. (hereinafter referred to as the ‘Regulatory 

Authority’) in Complaint No.LKO167/06/0344/2019 whereby the 

complaint of the appellants was dismissed.  

2.  The facts of the case, in brief, as culled out from the memo of appeal, are 

that in the year 2015, the appellants applied for allotment of a flat in the 

project of the respondent, namely “Hare Krishna Dham”.  Thereafter they 

were allotted Flat No. F-15 on the first floor.   

2.1  At the time of allotment the appellants paid Rs.2,51,000/- against sale 

price of Rs. 10,21,000/-, through cheque dated 15.01.2015, to the 

respondent.  

2.2  As per clause 10 of the terms and conditions of the allotment, the 

company was to give possession to the appellants within two years, 

subject to force majeure circumstances and on receipt of all payments as 

per installment plan, from the date of booking.  The respondent failed to 

comply with the obligation bestowed upon it by the terms and conditions 

of the allotment. 
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2.3 When the appellants, in the first trimester of 2016, found no progress in 

construction, finishing and completion of the project, then the appellants 

requested the Senior Manager of the respondent to refund the deposited 

amount.  The Senior Manager of the respondent assured the appellants 

for refund of deposited amount by December 2016. 

2.4  After several correspondences by the appellants, the Senior Manager of 

the respondent requested the appellants to submit a written request of 

refund.  Thereafter the appellants wrote a letter dated 01.02.2019 to the 

respondent for refund of their deposited money. 

2.5  When the respondent failed to refund the deposited amount, the 

appellants preferred a complaint before the Regulatory Authority on 

09.06.2019 seeking refund of deposited amount along with delay interest 

@ 12% and other penalties as the Regulatory Authority may deem fit. 

2.6  The Regulatory Authority, vide impugned order dated 27.01.2021 

dismissed the complaint of the appellants on the ground of being not 

maintainable as the project of the respondent was not registered with 

UPRERA and, therefore, the provisions of the Act 2016 do not apply to 

the project of the respondent.  

3.  The appellants have challenged the impugned order dated 27.01.2021  

passed by the Regulatory Authority, on the following grounds:-- 

A.  The impugned order is unreasonable, unjust, improper, arbitrary, 

mechanical, contradictory and erroneous having been passed 

without application of law and mind and without considering the 

material and relevant facts on record of the case and as such is 

liable to be set aside.  

B.  The impugned order has been passed against the mandate of 

adjudication as prescribed under the provisions of Act of 2016 and 

the Uttar Pradesh Real Estate (Regulation and Development) Rules 

2016 (hereinafter referred to as ‘the Rules of 2016). 

C.  The Regulatory Authority has failed to consider that no completion 

certificate has been received by the respondent from the concerned 

authority. 
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D.  The said project of the respondent is also listed on the oyo rooms 

app/site.  It becomes questionable as to how a residential project 

has been converted into some other kind of project worthy to be 

listed on the oyo rooms site.  

E.  The project of the respondent falls under the category of “ongoing 

project” because the respondent has not brought on record any 

document pertaining to completion of the project i.e. completion 

certificate.  

F.  Section 3(2) of the Act 2016 very specifically provides for those 

category of the projects for which the registration shall not be 

required.  Section 3(2) exempts certain categories of real estate 

projects only from prior registration related provisions but not 

from the ambit of other provisions of the Act 2016.  

G.  The Act 2016 has nowhere mentioned that it is applicable to only 

registered real estate projects. 

H.  Upon bare perusal of Section 3(1) of the Act 2016 it can be 

understood that the only exemption made for not registering a 

project with the Authority is of issuance of completion certificate.  

Apart from that, it is obligatory for the ongoing projects to register 

themselves with the Authority within a period of three months 

from the date of commencement of the Act 2016. 

I.  Because the Act 2016 bestows upon the promoter to obtain 

completion certificate and execute a registered conveyance deed in 

favour of the allottee.  It is the responsibility of the 

respondent/promoter to obtain completion certificate from the 

competent authority, therefore, its exemption from registration 

with RERA is bad in law.  

J.  In pursuance of Section 3 and 11(4)(b) of the Act 2016 the project 

falls within the category of ongoing project as no completion 

certificate has been issued to the respondent prior to 

commencement of the Act 2016. 
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K.  The functions and duties of promoter in Section 11 (4) clearly 

shows that a promoter whether he has registered his project under 

Section 3 or not shall be responsible for all obligations. 

L.  Section 18 of the Act 2016 grants remedy to the allottee for return 

of the amount, compensation and interest for delayed possession in 

case the promoter fails to complete or is unable to deliver 

possession of an apartment, plot or building in terms of agreement 

for sale. 

M.  Section 31 of the Act entitles any aggrieved person to file a 

complaint with the Authority or the Adjudicating Officer, as the 

case may be, for any violation or contravention of the provisions of 

this Act or the Rules and Regulations made thereunder.  

N.  An interpretation that the Regulatory Authority shall only have 

control over the projects which have been registered with it and not 

over the projects which have not been deliberately or otherwise got 

registered with it, would be nugatory to the objects sought to be 

achieved by the Act.  

O.  The appellants are being deprived of the remedies provided under 

the provisions of the Act, even though they are also consumers of 

the real estate project. 

P.  The respondent has failed to provide sufficient proof of having 

applied for completion certificate in a rightful manner because 

while obtaining completion certificate, several statutory 

requirements and documents have to be given, only after 

fulfillment of which the application for grant of completion 

certificate can be considered as a valid and deemed completion 

certificate.  

Q.  The construction of the project by the respondent being illegal and 

not as per the sanctioned map on the basis of the documents 

available and information received, it is obvious to infer that the 

completion certificate will not be issued to the respondent. 
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R.  The necessity to enact the present Act was felt as there was no 

special statute to provide effective and simplicitor remedy for 

redressal of the grievances of the home buyers. 

S.  The Act 2016 was enacted with emphasis on “protect the interest 

of consumers in the real estate sector and to establish an 

adjudicating mechanism for speedy dispute redressal”. 

T.  The intent of the Act 2016 is not to only bring within Authority’s 

jurisdiction those projects which are registered with RERA but it 

extends much beyond just completion as it brings within its 

jurisdiction the issues of structural defect after handing over of 

possession to the allottees, casts obligation on promoters to 

maintain essential services till taking over of the maintenance by 

the association of the allottees, obligation to pay all outgoings till 

transfer of physical possession of the project to association of 

allottees, obligation to execute conveyance deed till actual 

execution of the instrument etc.   Complaints can still be made 

before RERA if the builder/promoter fails to fulfill its obligations 

cast upon him through allotment/agreement to sale/conveyance 

deed. 

U.  The function of the Regulatory Authority established under the Act 

is to safeguard the interest of the aggrieved person which may 

either be allottee or a promoter. 

V.  The Regulatory Authority has wrongly given exemption to the 

respondent under Rule 2(1)(h) of the UP RERA Rules 2016 stating 

that the development work has completed and, therefore, it falls 

under the category of ongoing project.  

W.  Rule 2(h)  of the Rules 2016 is in total contradiction and in conflict 

with Section 3 of the Act as the Rule has enlarged the definition of 

the on-going projects and has given escape route to builders to shy 

away from their rights and liabilities towards the buyers. 

X.  Rule 2(1)(h) of Rules 2016 is inconsistent with Section 3 of the 

Act 2016 and, therefore, as per Article 254 of Constitution of 

India, law made by the Parliament shall prevail. 
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Y.  The terms and conditions of the allotment letter are one sided and 

ambiguous and have put the appellants in a disadvantageous 

position and, therefore, cannot be accepted.  

Z. Clause 7 of the terms and conditions for allotment is unfair and 

unreasonable and, therefore, cannot be enforced.  

AA.  By seeking refund and opting out of the project of the respondent, 

no loss has been caused to the respondent and, therefore, the 

respondent is not entitled to forfeit the earnest money. 

BB.  The Regulatory Authority has failed to consider that the 

respondent has failed to show that he has suffered loss to the extent 

of the amount said to be forfeited. 

CC. The Act 2016 itself provides that the allottee may approach the 

Authority for relief if the cancellation done by the promoter is 

unilateral and without any sufficient cause amongst other reasons.  

DD.  The legal proposition as set out in Section 18 of the Act 2016 

embodies the wish of an allottee of the real estate project i.e. 

whether to continue in the real estate project or to withdraw from it 

once the promoter has failed to discharge its obligations. 

EE.  On account of delay in delivery of the possession of the allotted 

unit and violation of the terms of the mutually agreed terms on the 

part of the respondent, the promoter was not entitled to hold the 

allottee accountable for its default and the appellant is entitled to 

get refund of the total amount deposited without any deduction as 

there is no fault of the appellant.  

FF.  Even under Section 19(4) of the Act 2016, the appellant has the 

right to claim refund of the amount paid along with interest from 

the respondent, under the condition if the promoter has failed to 

comply or give possession of the apartment in accordance with the 

terms of agreement for sale.  

GG.  The Regulatory Authority dismissed the complaint in a mechanical 

manner without applying the mind. 
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HH.  The impugned judgment and order passed by the Regulatory 

Authority is cryptic, illegal and manifestly erroneous and is liable 

to be set aside.  

II.  The Regulatory Authority has failed to interpret the provisions of 

the Act 20116 along with the Rules made thereunder while 

adjudicating the complaint of the appellants.  

4.  The appellants have prayed for the following reliefs:-- 

(a)  The impugned order dated 27.01.2021 passed by the Regulatory 

Authority in Complaint No. LKO167/06/0344/2019 may be set 

aside.  

(b)  Respondent be directed to refund the amount of Rs.2,51,000/- paid 

by the appellants to the respondent along with interest at the rate of 

121% p.a. from the first date of deposit till the date of ref und off 

entire amount.  

5.  The respondent filed its objection to the grounds of appeal and submitted 

that the present appeal is not maintainable under the Act 2016 as no 

illegality has been made by the Regulatory Authority in passing the order 

dated 27.01.2021. 

5.1  The instant appeal has been filed by the appellants to harass the 

respondent by dragging into unnecessary litigation and, therefore, the 

appellant has framed concocted and false averments in the present appeal.  

The Regulatory Authority dismissed the complaint on the ground of 

jurisdiction. 

5.2  While passing the impugned order dated 27.01.2021 the Regulatory 

Authority has categorically observed that the project was completed 

before the commencement of the Act 2016 and further through inspection 

report of RERA it was revealed that the project has been completed and 

the developer has applied for CC/OC before the competent authority.  

5.3  The appellants have no locus inspite of that the present appeal has been 

filed by the appellants on the basis of false and fabricated grounds.  

5.4  The appellants upon being fully satisfied with the terms duly signed the 

agreement. 
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5.5  As per clause 7 of the booking form it is clear that timely payment of 

installments is the essence of the contract.  Communications were made 

to the appellants to pay the balance amount in respect of the booked unit 

which were not adhered to by the appellants.  

5.6  It is pertinent to mention here that during inspection of the project the 

concerned officer/J.E. has found and observed that the project has been 

completed since 2016 before commencement of the Act 2016. 

5.7  On 09-10/02/2016 the respondent has applied for C.C./O.C. before the 

competent authority.  The application for C.C./O.C. is pending on the 

part of Development Authority.   

6.  The appellants have filed their rejoinder to the objections of the 

respondent denying the averments of the objection and reiterating the 

averments made in the appeal.  

7.  Heard Ms. Fuhar Gupta, learned counsel for the appellants and Shri 

Saurabh Misra, learned counsel for the respondent.  

8.  Learned counsel for the respondent raised a preliminary objection 

regarding the maintainability of the complaint as well as the present 

appeal.  He submitted that the present project of the respondent is not 

registered, therefore, the provisions of the Act of 2016 are not applicable 

on the same in view of the judgment of Hon’ble Supreme Court in 

Civil Appeal No.(s) 6745-6749 of 2021 (M/S Newtech Promoters & 

Developers Pvt. Ltd. Vs. State of U.P. & others) decided on 

11.11.2021. 

9.  On examination, we found that the entire Act 2016 has been divided into 

10 Chapters.  Chapters II,III and IV relate to Registration of Real Estate 

Project & Registration of Real Estate Agents, Functions  & Duties of 

Promoter, and Rights & Duties of Allottees, respectively.   Rest of the 

chapters are regarding establishment of the Regulatory Authority, Real 

Estate Appellate Tribunal,  Offences, Penalties and Adjudication, 

Finance, Accounts, Audits and Reports etc. The Hon’ble Supreme 

Court in Civil Appeal No.(s) 6745-6749 of 2021 (M/S Newtech 

Promoters & Developers Pvt. Ltd. Vs. State of U.P. & others) 

decided on 11.11.2021 framed a question in order to examine as to 
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whether the Act 2016 is retrospective or retroactive in its operation and 

what will be its legal consequence if tested on the anvil of the 

Constitution of India.  After thorough scrutiny the Hon’ble Supreme 

Court was pleased to observe that the intention of the legislature by 

necessary implication and without ambiguity is to include those projects 

which were ongoing and in cases where completion certificate has not 

been issued within fold of the Act.  The provisions of the Act 2016 will 

apply after getting the on-going projects and future projects registered 

under Section 3 to prospectively follow the mandate of the Act 2016.  

Relevant paras 52, 53 and 54 of the aforesaid judgment are reproduced as 

follows:-- 

“52. The Parliament intended to bring within the fold of the 
statute the ongoing real estate projects in its wide amplitude 
used the term “converting and existing building or a part 
thereof into apartments” including every kind of 
developmental activity either existing or upcoming in future 
under Section 3(1) of the Act, the intention of the legislature 
by necessary implication and without any ambiguity is to 
include those projects which were ongoing and in cases 
where completion certificate has not been issued within fold 
of the Act. 

53. That even the terms of the agreement to sale or home 
buyers agreement invariably indicates the intention of the 
developer that any subsequent legislation, rules and 
regulations etc. issued by competent authorities will be 
binding on the parties. The clauses have imposed the 
applicability of subsequent legislations to be applicable and 
binding on the flat buyer/allottee and either of the parties, 
promoters/home buyers or allottees, cannot shirk from their 
responsibilities/liabilities under the Act and implies their 
challenge to the violation of the provisions of the Act and it 
negates the contention advanced by the appellants regarding 
contractual terms having an overriding effect to the 
retrospective applicability of the Authority under the 
provisions of the Act which is completely misplaced and 
deserves rejection. 

54. From the scheme of the Act 2016, its application is 
retroactive in character and it can safely be observed that the 
projects already completed or to which the completion 
certificate has been granted are not under its fold and 
therefore, vested or accrued rights, if any, in no manner are 
affected. At the same time, it will apply after getting the on-
going projects and future projects registered under Section 
3 to prospectively follow the mandate of the Act 2016.” 
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10.  As the project of the respondent is not registered with UPRERA, 

therefore, in view of the observations of the Hon’ble Supreme Court in 

Civil Appeal No.(s) 6745-6749 of 2021 (M/S Newtech Promoters & 

Developers Pvt. Ltd. Vs. State of U.P. & others) decided on 

11.11.2021 (supra), neither the complaint before the Regulatory 

Authority nor the appeal before the Tribunal is maintainable.   

11.  Accordingly, the appeal is dismissed.   

12.   However, it is open for the appellant to raise the issue of registration of 

the project of the respondent on the administrative side of the Regulatory 

Authority, as the Regulatory Authority performs administrative as well as 

quasi judicial functions separately.   

13.  No order as to costs.  

 

     (Rajiv Misra)     (D. K. Arora) 
Dated: 09.03.2022 
Shakir.  

 


