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1. The instant appeal has been filed by the appellant against the impugned
judgment and order dated 10.06.2019 passed by the Regulatory Authority
disposing of the Complaint No. 10201822161 filed with respect to a flat
booked by the appellant bearing No. 004-NEBO Tower, Paramount
Emotion, GH-05A, Sector -1, Greater Noida West, Bisrakh, U.P.

The brief facts, giving rise to the instant appeal are as follows:-

1.1 That the appellant had filed the complaint before the Regulatory Authority
seeking following reliefs:-
(i)  Promoter be directed to give possession of the booked unit number
004-NEBO Tower, Paramount Emotion; and
(i) Promoter be restrained from violating most of the important rule,
provisions as provided in Greater Noida Building Regulation Act,
2010 and U.P. Apartment Act, 2010 which were clearly mentioned in

table attached with the complaint.



1.2

1.3

1.4

1.5

That after hearing on the complaint the Hon’ble Chairman RERA Authority,

had issued order to hand over the unit and appointed RERA conciliator to

submit report on points raised in the complaint. But it is very harassing to
the appellant that neither the promoter had replied on those points nor

Hon’ble Chairman/Member RERA Authority has deliberated/denied/ordered

on those issues, consequently the violation of the provisions of the Greater

Noida Building Regulation Act, 2010 as well as the UP Apartment Act, 2010

are continued causing loss to the appellant.

That keeping silence on those issue clearly indicates that Hon’ble Chairman,

RERA Authority as well as Promoter are agreed with the contentions of

issues raised by the appellant but are in abeyance to issue orders.

That a bare perusal of the complaint filed by the appellant and orders issued

by RERA Authority clearly reveals that: -

Hon’ble RERA Authority, has wasted his precious time and energy on

detailing such issues which were not the part of suit (neither from

Complainant nor from respondent). These were Point numbers 1,2 and 3.

Perhaps it was just to camouflage the original issues.

Point No.4: of the judgment (the complete injustice)

a. The date of hand over including grace period as per agreement was
05.07.2018(also Okayed by Hon’ble RERA Authority);

b. But even after full payment in time (Zero due balance on 7" July 1918)
and registry in favour of appellant in 2018; flat was being used by
Promoter as his office even in year 2019.

c. Flat was not even ready upto 28.01.2019 (also confirmed by Hon’ble
RERA Authority);

d. The flat was not ready for residential purpose as electrification and other

works were not completed and time was sought by the builder and



granted by Hon’ble RERA (also confirmed by Hon’ble RERA
Authority);

e. It is question of natural justice, how Hon’ble RERA Authority cannot
order for delay penalty to the Promoter merely by issuing offer letter,
whereas unit was being used by itself and was got vacated by RERA
itself, and residential fitting even meters were installed by RERA orders.

How it can be assumed as handed over.

Pont No. 5: -

I had raised the issue of non-contributing in maintenance charge for the units
held by promoter, as required under the Rules (Already detailed in complaint
and not repeated for sake of brevity) but Hon’ble RERA Authority became
silent on the issue and twisted the matter on irrelevant citations just to
camouflage the original complaint.

Although Hon’ble RERA Authority has cited that-“There is no arrangement
to take advance maintenance for two years in Case IFMS charged” but did
not order to the builder who has taken it forcibly in name of so-called offer
of possession letter.

Other Left Issues (as stated by appellant)

1. Hon’ble RERA Authority became silent to extract the information
from the promoter: Neither for approved drawings nor for super area
calculation as mentioned in BBA possession clause to ascertain the
correctness of super area of 1710 sft v/s 1026.02 sft Carpet area. It is
very urgent and important to know the correctness/cheating by

builder.



1.

1il.

1v.

Vi.

The promoter has fetched money for Gas connection on Date 20
March 2018 and did not get it deposit with IGL till 15 months for
personal gains as interest. I again invested in GAS Cylinder and
cylinder operated Chullaha feeling agony, to pass livelihood. But
Hon’ble RERA 1is again obligating promoter by further granting 60
days free time instead of penalty.

Promoter got the letter of “Occupancy Certificate” without basic
requirement of completion of boundary wall as per GNOIDA,
Building Regulation, 2010. But Hon’ble RERA kept quiet on the
issue.

Promoter collected electric charges, but load sanctioned is too-too
less, and not disclosed, will cause penalty on AOA due to over
loading.

DG set capacity as per, required v/s availability along with free
warranty and Guarantee given by the machine supplier not disclosed.
This is very necessary to avoid undue burden on maintenance budget.
Same case is for lifts and other allied plants recently installed money
already collected for power back-up

Not disclosed that till date water n sewer, Municipal charges have
been cleared by him as required under the Rules. But Hon’ble RERA
kept quiet on these raised issues.

The Hon’ble RERA Authority has grossly erred in framing of issues
and rendering relief to the appellant in its order dated 10.06.2019.

Hence the appeal is filed against the impugned order.

GROUNDS OF APPEAL



A. Question of law and natural justice which needs deliberation of this

Hon’ble Appellate Tribunal.

1.

1.

Height of Tyranny was such that, till Rera’s orders, builder was not

ready to offer the possession to the appellant and sought 20 days

time to complete the unit even on 28.01.2019” which was granted

by RERA but merely the “offer of possession letter in 2018 was

considered as handed over to avoid the interest penalty.

a.

Can Hon’ble RERA consider the unit as delivered before the
date, on which it itself was struggling to vacate it and to
complete balance works in its own repeated orders?

If Completion Certificate was received by promoter on
12.02.2018, then why he sought time for completion of balance
works within two months on 23.01.2019 (Refer Hon’ble
Conciliator order dated 23.01.2019, clearly showing that unit
was not complete even upto March-2019)

Not only this, after collecting huge amount i.e. is more than
73 lakhs from the appellant very before from 07 July 2018, he
was using the appellant’s unit (004 NEBO) as Paramount site
office till completion in 2019. On the other hand the appellant
was paying the rent for his dwelling purpose, and also the

EMI for loan taken for the unit. Is it the Natural justice?

The promoter has fetched money for Gas connection on date 20-

March-2018 and did not get it deposit with IGL till 15 months for

personal gains as interest. Appellant (the poor buyer) again

invested in GAS Cylinder and Cylinder operated Chullaha feeling

agony, to pass livelihood. But Hon’ble RERA is again obligating



promoter by further granting 60 days free time instead of penalty,
Is it natural justice?
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iii.  Promoter got the letter of “Occupancy Certificate” “without basic
requirement of completion of boundary wall as per GNOIDA,
Building Regulation 2010. But Hon’ble RERA kept quiet on the
issue is it natural justice?

iv.  Promoter collected electric charges but load sanctioned is too-too
less, and not disclosed, will cause penalty on AOA due to over
loading.

V. DG set capacity as per, required v/s availability along with free
warranty and Guarantee given by the machine supplier not
disclosed. This is very necessary to avoid undue burden on
maintenance budget. Same case is for lifts and other allied plants
which were recently installed and money already collected for
power backup.

But Hon’ble RERA kept quiet on the issue, is its natural justice?

vi.  Not disclosed that till date water n sewer, Municipal charges have
been cleared by him as required under the Rules.

But Hon’ble RERA keep quiet on the issue, is it natural justice?

vil.  Neither approved drawings have been given nor area calculation
has been supplied as mentioned in BBA possession clause on page
3 (attached), to ascertain the correctness of super area of 1710 sft
v/s 1026.02 sft Carpet area.

It is clear contravention of U.P. Apartment Act-2010, item 4(1) & (g).

(promoter who intends to sell an apartment, shall make a full and true

disclosure in writing of following to an intending purchaser and the

competent authority.



But Hon’ble RERA kept quiet on the above issues and rule

contraventions, is it natural justice ?

Appellant had represented many times as described in submission
dated 13.06.2019 but it is very harassing to me that neither the promoter
had replied on those points mentioned in complaint nor Hon’ble
Chairman/Member RERA Authority has deliberated/denied/ordered on
those issues, which has caused continuance of violation most of the
important rule and provisions as provided in Greater Noida Building
Regulation Act-2010 and UP Apartment Act-2010 and further causing
loss to the appellant.

Is it natural justice?

. Non-Application of mind in framing issues between the appellant

and the respondent in the order.

1. Hon’ble RERA Authority, has wasted his precious time and energy
on detailing such issues which were not the part of suit (neither
from complaint nor from respondent), these were point number 1,2
and 3. Perhaps it was just to camouflage.

The Hon’ble RERA Authority in the impugned order has not applied

mind while deciding on the following issues:

1. Hon’ble Chairman RERA Authority, had itself issued kind order to
appoint RERA Conciliator to submit report on points raised in
complaint but neither the promoter had replied on those points nor
Hon’ble Chairman/Member RERA Authority has
deliberated/denied/ordered on those issues.

iii.  Interest on delayed possession : till Rera’s orders, builder was not
ready to offer the possession to appellant and sought 20 days’ time
to complete the unit even on 28.01.2019 which was granted by



REREA. The merely the offer of possession one year ago in 2018
was considered as handed over.

iv.  Non-contributing in maintenance charge for the units held by
promoter, as required under the Rules.

V. Because silent to extract the information neither for approved
drawings nor super area calculation as mentioned in BBA
possession clause on page 3 (attached), to ascertain the correctness
of super area of 1710 sft v/s 1026.02 sft carpet area.

. Order lacks reasoned decision :

The impugned order of Hon’ble RERA Authority is a mechanical order

which is delivered by learned member of Hon’ble RERA Authority

without considering the issues of the case. The order further lacks
completely to restrict the promoter from violating most of the important
rule and provisions as provided in Greater Noida Building Regulation

Act, 2010 and U.P. Apartment Act-2010.

In view of the aforementioned ground, the impugned order ultra vires the

principles of natural justice and the impugned order must be revoked in

totality.

RELIEF SOUGHT

(i)  To grant delayed period interest @24% p.a. (as charged by builder
from appellant and confirmed by builder in counter on amount paid
by appellant from 05.07.2018 till date of actual completion
28.01.2019+20 Days=17.02.2019.

(i1) To grant delayed penalty w.e.f. 05.07.2018@Rs.5/- per sqft till

date of actual possession.



(ii1)) To order for contributing in maintenance charge for the units held
by promoter as required under the Rules.

(iv) Respondent may be ordered to provide the calculation sheet of
super area 1710 sq. ft as well as 1026 sq. ft. indicating details of
common area(s) included to compute super area(s) as per BBA
Clause No. 6. Although it was a basic item for transparency and
ought to be uploaded on portal.

(v) RWA formation orders may be given as mentioned in Rules, if
there is delay the accounts showing staff on maintenance role, their
salary details, work done and promoter’s proportionate shared
amount and other expenditures occurred on maintenance account
may be supplied/emailed to the complainant/appellant, being
resident and responsible maintenance charge subscriber and

affected party in case of theft etc.

OBJECTION ON BEHALF OF RESPONDENT

At the very outset, it is most respectfully submitted that all the allegations
made in the appeal filed by the appellant are denied. The appellant has tried
to mislead this Hon’ble Tribunal by making false statements and has
exaggerated and twisted the facts of the case. Also, the appellant has tried to
show the Hon’ble U.P. RERA (Gautam Budh Nagar Bench) in bad light in
his appeal by stating that ‘RERA has wasted his precious time and energy’,
‘RERA has camouflaged the original issues’, and ‘RERA is obliging the
promoter’. The respondent takes strong objection to such unwarranted

statements made in the appeal.



2.1

2.2

That the correct and detailed facts of the case have already been stated in the
reply that was filed before the Hon’ble RERA, Gautam Budh Nagar and the
same are not being repeated here for the sake of brevity.

The grounds of appeal taken by the appellant are not worth considering. The

appellant has very casually stated that the Hon’ble RERA has not applied its

mind in framing the issues, is silent on the issues and that the decision lacks
reason. The grounds taken by the appellant are bad in law in view of the
following submissions.

A. It is most respectfully submitted that the project ‘Paramount Emotions’
was granted Occupancy Certificate by the Greater Noida Industrial
Development Authority on 12.02.2018. The grant of this certificate
implies that the project of the respondent was complete in all aspects.

B. The possession of the unit booked by the appellant had become due on
05™ July, 2018 as per the terms of the allotment letter. The Occupancy
Certificate was granted much prior to this date and the possession was
offered to the appellant on 28.02.2018.

C. After the complainant cleared all the dues and paid the stamp duty, the
sub-lease deed was executed in his favour and the possession was handed
over to him. It is pertinent to mention here that the appellant had given a
signed letter to the respondent stating therein that he has himself inspected
the flat and is satisfied with the construction which has been handed over.

D. It is most respectfully submitted that framing of additional issues by the
RERA have no bearing on the other issues raised by the complainant in
his complaint. A perusal of the impugned order shows that all the issues
raised by the complainant have been decided on merits after due

application of mind. The averments of both the parties have been recorded
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in the order and the Bench has justified all the findings and order with due
reasoning.

E. Filing of the instant appeal is a desperate attempt by the appellant of
extracting money from the respondent. Despite getting the possession of
his unit to his complete satisfaction the appellant has been raising new
issues on every occasion only to harass the respondent.

F. The impugned order is very well reasoned and justifiable. The Hon’ble
Bench of RERA has considered all the aspects of the case and averments
raised by both the parties and thereafter came to this conclusion. No part
of the impugned order is ultra vires or against the principles of natural
justice.

In view of the above stated facts and circumstances, it is apparent that the

present appeal is not maintainable and liable to be dismissed with exemplary

costs.

Accordingly, it is respectfully prayed that this authority may kindly be

pleased to dismiss the captioned appeal.

FINDINGS

We heard the arguments of the rival parties and perused the records.
The record reveals that the learned Regulatory Authority on the basis of

pleadings of the parties, has framed the following issues:-

(i)  Whether the Regulatory Authority has jurisdiction to hear on the
complaint as presented before it inspite of the Arbitration Clause

in Agreement?



(ii) Whether demand of additional amount due to increased super
area is justifiable?

(iii) Whether additional demand in the name of compensation payable
to farmers is genuine?

(iv) Whether appellant/complainant/allottee is entitled to get
interest/compensation for delayed period?

(v)  Whether the demand of additional amount in the name of

electricity, Gas connection and Labour cess is proper?

Issue No. (i) : Whether the Regulatory Authority has jurisdiction to
hear on the complaint as presented before it inspite of the Arbitration
Clause in Agreement?
With respect to this issue the learned Authority has observed that the
Regulatory Authority has jurisdiction to hear on the complaint as presented
beore it (i.e. the Regulatory Authority).

This issue was not question of decision as it appears from the
pleadings of the parties but it was framed and decided and now the
respondent has not raised any voice against finding of this issue hence, no

question arises to express additional view regarding this issue.

Issue No. (ii) : Whether demand of additional amount due to increased
super area is justifiable?

AND
Issue No. (iii): Whether additional demand in the name of compensation

payable to farmers is genuine?



With respect to both these issues, we perused the appeal filed by the
appellant. From perusal, it is vivid that the appellant neither in relief clause
of appeal nor in relief clause of complaint has raised these issues. In appeal
the appellant has stated in his appeal under para no.4 at page 05 that —the
Hon’ble Authority has wasted his precious time and energy as these issues
were not part of the suit. The respondent has also not questioned these issues
in reply/objection to the appeal.

Thus, these issues do not require a fresh consideration.

Issue No.(iv) : Whether appellant/complainant/allottee is entitled to get
interest/compensation for delayed period?

As per record the possession of the flat/unit was to be delivered to the
appellant/allottee till 05.07.2018 (i.e. 05.01.2018 +6 moths grace period).
And as per observation of the learned Authority the opposite party obtained
Completion Certificate on 12.02.2018 and gave offer of possession of the
allotted unit on 28.02.2018, hence complainant is not entitled for
compensation. The learned Authority has also observed that the sale deed
was executed on 31.12.2018

While deciding this issue, the learned Member of the Authority has

observed in following way:
“In allotment letter the date of possession is mentioned 05.01.2018 i.e.
Physical possession of the flat in question was to be given till 05.07.2018
(i.e. 05.01.2018 + 6 months grace period) and the opposite party-has
obtained completion certificate on 12.02.2018 and the offer of possession
was given to appellant on 28.02.2018. Thus, the complainant is not entitled
to get compensation for the delayed period”.

In this context we again perused the record:



From the perusal of record it is obvious that before 22.01.2019 the key
of the unit/flat was not given to the appellant as it is mentioned in report
dated 22.01.2019 of conciliator of U.P. RERA and on that date opposite
party/Promoter had assured to the appellant to complete the remaining work
within two months. Meaning thereby, as per version of opposite party
unit/flat was not in habitable condition till 22.03.2019. If, it is so, the lawful
possession of the allotted flat/unit cannot be given.

In our view, ‘Completion Certificate’ is not certificate against which
question cannot be raised. If there is shortcoming in issuing the certificate,
the allottee can raise his/her voice. In such situation, offer of possession has
no meaning in the eyes of law. Thus, this issue requires to be considered by
the learned Authority and the Authority after taking all these facts into view
should record clear finding.

Issue No.(v) : Whether the demand of additional amount in the name of
electricity, Gas connection and Labour cess is proper?

Regarding this issue, the appellant’s version is that it is deviation from the
main issue and the learned Authority while disposing this issue has observed
that —“There is no arrangement to take advance maintenance for two years in
case IFMS charged but did not order to the builder who has taken it forcibly
in name of so-called “offer of possession letter”.

If the opposite party makes any additional demand under any head
may be electricity, Gas connection and labour cess etc. the same must be as
per rules and with specific calculation.

In our view for fair and smooth functioning of the society the
following observation finds good mention:

“The respondent/Developer/Promoter should inform each and every

resident of the premises regarding the facilities provided along with the



details of the charges under various heads with the justification and also to
convene a meeting of the residents to hear their grievances, if any, and take
steps for rectification of the same.

The respondent is also duly bound to take initiative for formation of
Residents’ Owners Association in accordance with law.

Besides above, what the step has been taken by the respondent
regarding issues relating to O.N.T. box security, charges towards electricity,
LLF.M.S. charges etc., on these points, the learned Authority should express
its observation with direction to respondent to resolve the issues within
specified period”.

Apart from the above, some other points have also been raised by the
appellant in his appeal under the Head “Other Left issues™.

The learned Regulatory Authority keeping the relief clause of the
appellant as mentioned in appeal and complaint along with other aforesaid
facts should hear the case afresh.

If the learned Authority wants to update with truth of the facts the
inspection of the site may be conducted.

In view of the above discussion, we are of the view that the learned
Regulatory Authority has failed to exercise its jurisdiction in judicious way
and therefore, the impugned judgment and order is not sustainable in the
eyes of law.

ORDER

The instant appeal is allowed.

The impugned judgment and order dated 10.06.2019 passed by
learned Regulatory Authority in Complaint No. 10201822161 is set aside.

The learned Authority is directed to pass the fresh order in accordance

with the observations made in the body of the judgment and also in



accordance with the law within three months from the date of receiving the
copy of the order.

The parties are directed to appear before the learned Regulatory
Authority on 19.12.2022.

No order as to costs.

(K.K. Jain) (T.B. Singh)
Dec. 01, 2022 Technical Member Judicial Member
Vks U.P. Real Estate U.P. Real Estate
Appellate Tribunal, Indira Bhawan, Appellate Tribunal, Indira Bhawan,
Lucknow Lucknow

Judgment, signed, dated and pronounced in the open Court.

(K.K. Jain) (T.B. Singh)
Dec. 01, 2022 Technical Member Judicial Member
Vks U.P. Real Estate U.P. Real Estate
Appellate Tribunal, Indira Bhawan, Appellate Tribunal, Indira Bhawan,
Lucknow Lucknow
(K.K. Jain) (T.B. Singh)

Dated: 01.12.2022
VIJAYKUMAR



